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RDER No. 48 of the New York 
() Milk Control Board, which 
took effect at 1 A. M., eastern 
standard time on Monday, November 
27, 1933, said in part: 

The following are the minimum prices 
which shall be charged for milk and cream 
in the following territory. 

Thereafter came a list of prices per 
quart, pint, and half-pint that stores 
and milk dealers must charge con- 
sumers, and that dealers must charge 
stores and restaurants. Evasion of 
these prices constitutes a misdemeanor 
in New York state, punishable by im- 
prisonment for not more than one 
year, by a fine of not more than $100, 
or by both. This fact was discovered 
by a divagating dealer named Nebbia, 
in Rochester. 


Nebbia was told, in common with 
fellow-dealers, to charge 9 cents a 
quart for milk. He meretriciously 
sold two quarts for 18 cents and 
threw in a loaf of “Italian bread,” 
wherefore he was pounced upon for 
prosecution, and was convicted in the 
city court of Rochester, the conviction 
being affirmed by the Monroe county 
court and later by the state court of 
appeals. Nebbia questioned the con- 
stitutionality of a statute that per- 
mitted the fixing of prices by a state 
commission for a private business; 
but the high court declared “that 
statutes aiming to stimulate 
the production of a vital food product 
by fixing living standards of prices 
for the producer” were to be inter- 
preted at least for the present with a 
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“degree of liberality.” The United 
States Supreme Court, by what is 
considered a very liberal interpreta- 
tion of the “due process” clause, up- 
held this conviction in another 5-to-4 
decision, the majority decision saying 
in part: 
It is clear that there is no closed class 
or category of businesses affected with a 
public interest. Upon proper occa- 
sion and by appropriate measures the state 
may regulate a business in any of its as- 
pects. ‘ Price control, like any other 
form of regulation, is unconstitutional only 
if arbitrary, discriminatory, or demon- 


strably irrelevant to the — the legisla- 
ture is free to adopt. a 


HIs is a straw and a good deal 
deal more, showing whither and 
whence the regulatory winds are blow- 
ing in these United States. The itch- 


ing fingers of new dealers ache to 
clasp the jugular of farm prices, and 
to meddle in the processing of farm 
products, in order, declaredly, that the 


economic system may function closer 
to the heart’s desire. 

The Pilcher Bill in New York, 
which concerns milk only, was enact- 
ed as an emergency measure, it is true, 
and by its terms was to remain in 
force only until March 31, 1934, a 
little less than a year from the date 
of its enactment. The Wisconsin 
assembly similarly and at about the 
same time passed a bill authorizing 
the treating of milk as a public util- 
ity, and giving the department of 
agriculture and markets the right to 
fix the price and regulate its distribu- 
tion in Wisconsin cities for an emer- 
gency period of two years. Laws of 
similar import are in force in Con- 
necticut, Vermont, New Jersey, Dela- 
ware, Florida, and Ohio. The legis- 
latures of still other states have had 
prowling committees, large or small, 


active or quiescent, charged with the 
investigation of the milk industry 
with a view to possible measures of 
regulation. 


Fe the New York State Fair on 
September 5th, Secretary of 
Agriculture Wallace paused in a well- 
received address long enough to fire at 
his listeners a few parenthetical ques- 
tions which, he declared, “we have 
not yet thought through.” He said: 


Must we necessarily pass on to the con- 
sumer the total increase in milk prices paid 
to the farmers? Cannot the spread be 
narrowed? Is it not possible to reduce 
waste and inefficiency in the distribution of 
milk? Should we not begin to deal with 
the milk industry as a public utility? 
Thus the idea, at least as a subject 

not forbidden to thought, has official 
sanction. The italics in the quotation, 
of course, are mine. 

There are many other straws. 
Winnipeg, although a Canadian city, 
faces municipal problems not marked- 
ly different from those found in cities 
south of the line. And as it happens, 
Winnipeg in the present matter has 
borrowed an idea from the states and 
added a trifle of local crocheting. 
The city drifted or was dragged into 
an acute milk jam nearly two years 
ago. Chaos threatened. 


N investigator from the Univers- 

ity of Manitoba, sent forth in 
search of remedies, discovered that 
in Portland, Oregon, price control by 
regulation had been tried and had 
proved, as it seemed, satisfactory. 
Therefore the Government of the 
Province took milk under its official 
wing by declaring as a public utility: 
Any plant, premises, equipment, service, 

or organization for the production, hand- 
ling, bottling, furnishing, delivery, keeping 


for sale, or the sale of milk, including 
products thereof in a liquid form. 
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Note this well. Note that “produc- 
tion” is one of the specified pieces of 
the puzzle. And the producer of milk 
is—who?r—the dairy farmer, none 
other ! 

The regulatory idea as applied gen- 
erally to farming has spread of late 
like fire in dry hay. Farmers them- 
selves, on the whole, seem to welcome 
it; or perhaps it would be better to 
say that they are watchfully waiting. 
The words “public utility” are not 
always used as frankly as Secretary 
Wallace used them, but practices 
characteristic of regulatory bodies are 
urged and given sanction. In particu- 
lar, prices are to be “fixed” —the “big 
fix” in other days had a different con- 
notation in political conversations! 
The milk agreements in force or to 
be in force on the principal milk sheds 
are highly regulatory and of course 
mandatory: the Federal government 
is the big brother with the hard fist 
who will step in and thrash offenders 
by revoking licenses if need be. 


AS to prices, Dr. Clyde L. King, 
former chief of the dairy section 
of the AAA, said in a recent address: 
If there is to be governmental super- 
vision at all, it must be on the basis of 
absolutely the same price to everybody 


in the same territory with nobody dodging 
his fair share of surplus costs. 


A man with a practical police mind 


e 


and a prohibition memory might 
spend a little time thoughtfully over 
that! 

As to other farm products, the 
disasters of the Farm Board in con- 
nection with direct price fixing are a 
little too recent to have been entirely 
forgotten even by a short-memoried 
public. So the new dealers take a 
slightly indirect path toward the same 
goal. They offer inducements for re- 
ducing production. Thus wheat, 
corn, tobacco, cotton. Processing 
taxes are slapped on with the hope 
of making one part of the people— 
consumers—foot the bill for restor- 
ing prosperity to another part: a 
regulatory conception which, though 
the fact is not generally recognized, 
strikes more subversively at individ- 
ual freedom than prohibition itself. 

Prohibition said, “We'll tell you 
what you can drink.” 

The new attitude says, “We'll tell 
you how much you take out of your 
pocket in order to eat.” 

That it contravenes economic law 
as well, seems to be indicated by the 
boomerang character of results to 
date. Even the United States Su- 
preme Court in the Nebbia Case, in 
the majority opinion written by Jus- 
tice Roberts, declined to endorse the 
practicability of the law in question. 
“With the wisdom of the policy 


one part of the people—consumers—foot the bill for re- 


q “PROCESSING taxes are slapped on with the hope of making 


storing prosperity to another part: a regulatory conception 
which, though the fact is not generally recognized, strikes 
more subversively at individual freedom than prohibition 
itself. Prohibition said, ‘We'll tell you what you can 


drink.’ 


you take out of your pocket in order to eat. 


The new attitude says, ‘We'll tell you how much 


+33 
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adopted—‘price-fixing’—with the ade- 
quacy or practicability of the law en- 
acted to forward it, the courts are 
both incompetent and unauthorized to 
deal.” And the minority decision, 
written by Justice McReynolds, has 
this to say: 


Demand at low prices being wholly in- 
sufficient, the proposed plan is to raise and 
fix higher minimum prices at stores and 
thereby aid the producer whose output and 
prices remain unrestrained. It appears to 
me wholly unreasonable to expect this 
legislation to accomplish the proposed end 
—increase of prices at the farm. 


HESE are some of the lines of 

attack by ardent regulationists 
and believers in the blanket benefits 
of a planned economy applied to 
everybody. To condemn wholesale is 
quite as witless as it is to swallow the 
spoon and cup as well as the tea in 
the cup. The brew that is being 
offered to agriculture today certainly 
grew on the bush called “regulation.” 
It tends toward making all farming, 
all food production, a public utility. 
There is no denying that fact and no 
concealing it: indeed, nobody has 
made any effort to conceal it. That 
the plans proposed seem novel and 
far-reaching is not of itself against 
them. That their success is assured 
or that they sucked at birth the gold 
spoon of wisdom, is not maintained 
by their most intelligent proponents. 
More than once, in a slightly wistful 


way, Secretary Wallace has gone so* 


far as to assert that the plans of the 
AAA will work if farmers want them 
to; but not long ago at’ Muncie, In- 
diana, he said publicly: 


What we have done has been frankly 
experimental and emergency in nature. 


ar the wind is in this quarter, then, 
if this is the trend, it becomes 
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pertinent and important to know what 
it’s all about and to ask seriously, 
how far along the regulation road do 
farmers want to go? How far is it 
socially desirable or necessary that 
they should go whether they want to 
or not? What lies over the hill for 
them if they resolutely set foot on 
that road—or are dragged into it? 
What will they gain? What will they 
lose? What alternatives have they? 
Can they swallow part of the dose and 
gag at the rest? Where, if anywhere, 
are lines to be drawn? 

Admit, as we must, that the farm- 
er’s good for the farmer's sake is not 
our social goal: he is only one of the 
factors in a complex society. Still, 
we have to see the thing through his 
eyes too or he will not go along with 
us, and he may make a lot of trouble. 
Let us, then, examine a few of the 
results that will assuredly follow if 
farming is treated hereafter more and 
more as a public utility. 


I Farmers will forfeit their right to 
e earn a living by using their own 
land in their own way, however tt 
pleases them. 

Considered broadly, this is not an 
unmitigated evil. Admittedly, a na- 
tional land-use program is necessary. 
The right of any man to settle on any 
piece of ground anywhere and force 
the community to maintain roads, 
schools, and other public services for 
his convenience, may justifiably be de- 
nied, and has been denied or limited 
in states like Wisconsin, where coun- 
ties have taken the matter in hand 
under governmental authority suff- 
cient to deal with it. The marginal 
farmer, moreover, who makes a bare 
living on the edge of things, helps in 
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Price Fixing and the Right to Strike 


al i New York state the dairy farmers, dissatisfied with a 
price fixed under state control, murmurously threatened 


a strike. 


of the liberties denied them. They had to like it. 
they should not strike; that is arguable. 


They speedily found that the right to strike was one 


Perhaps 
Still, it is one of 


the things they had to like.” 





the aggregate to corrupt markets by 
creating a surplus. Secretary Wallace 
has said that if we are going to live 
on a national basis agriculturally, 
without exports, we must keep at least 
50,000,000 acres out of use. These 
marginal farmers are the natural 
enemies of competent farmers, prob- 
ably the worst enemies they have. It 
ought to be said, however, that often 
it is difficult to be sure just who is a 
marginal farmer: sometimes he is 
merely an agricultural blockhead lo- 
cated on an admirable farm. 


| Segue soy if carried out logical- 
ly, might go much further than 
we have thought of in any land-use 
program thus far proposed. It might 
tell each and every farmer definitely 
what and how much he could raise, 
and when, where, how, and at what 
prices he could sell it. 

The stultifying and repressive ef- 
fect of such practices, if carried out, 
can be guessed at. I think of what 
it would mean, for example, to John 


Logan, long, lean, and shrewd breed- 
er of Holstein cattle on his pocket- 
handkerchief farm near Rockford, 
Illinois. By native sagacity and the 
wit that works best when pursuing 
its Own purposes in its own ‘way, 
Logan has developed a type of animal 
which has held worlds’ records. I 
imagine a plump bureaucrat saying 
to him: 

“Mr. Logan, we find you will have 
to stop raising fine Holsteins. Too 
many of them now. You can try 
chickens next year. Pg 

In that particular case, I imagine a 
pair of flying shirt tails bureaucratic- 
ally beating it for the concrete high- 
way! 

Far-fetched? Of course. But we 
do not lack examples that regulation 
can stultify and cramp and cripple 
effective management. The president 
of a great western railroad wistfully 
reminded me that no form of trans- 
portation known to man, not the 
wretchedly paid coolie of China, nor 
the black carrier in Africa, is cheaper 
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per ton mile on land than an Ameri- 
can freight train rolling on a pair of 
shining rails. A truism. 

“Yet we know,” said he, “how for 
years under the deadening hand of 
regulation, railroads in this country 
virtually stood still while the free au- 
tomobile industry made unimaginable 
progress.” 


| New York state the dairy farm- 
ers, dissatisfied with a price fixed 
under state control, murmurously 
threatened a strike. They speedily 
found that the right to strike was one 
of the liberties denied them. They 
had to like it. Perhaps they should 
not strike; that is arguable. Still, it 
is one of the things they had to like. 

“Rugged individualism,” now a 
term of reproach, has been wrapped 
in moth balls and cotton wool and 
called “a museum piece.” That mere- 
ly means that some sudden enthusiast 
for the new, clinging to the pendulum 
of change till it swung farthest left, 
opened his absurd mouth at the wrong 
time. 


W: will never get over depending 
on individuals, rugged or not, 
going their own ways, seeking their 
own main chances, whether with the 
law or in opposition to it, unless we 
get over depending on progress. 
There is no final proof that any kind 
of regulation or social order now on 
the disturbed horizon can supply 
equally the impetus for inventiveness 
and ingenuity that is supplied by the 
private pursuit of private purposes. 
This does not mean the same as a 
grim refusal to codperate, to go along 
with others, to give and take, to resign 
some liberty of action for the general 
good. It does mean that a great 
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many sane people (and among them 
the individualistic American farmer 
stands out prominently) believe that 
even today it is a sound principle in 
human affairs to regulate as little 
as possible rather than as much as 
possible; and that for the most part, 
self-regulation travels further than 
imposed regulation. 


II An early step in farm regula- 
© tion, after declaring all farms 
public utilities, might well be the en- 
forced consolidation and combination 
of farms, for the sake of management 
efficiency. 

It is interesting and pertinent to 
quote from a description of the plan 
in Winnipeg. The following passage 
refers specifically to distributors, not 
to producers. The writer says: 


If you have in your community twice as 
many pasteurizing plants and twice as many 
delivery wagons and other facilities as are 
necessary to carry on the distribution of 
milk in the community, and all are going 
to be supported, the community is going to 
pay a higher price for its milk; that is 
all there is to it. In the end, public utility 
control is planned economy to enable the 
consumer to get his service or product at 
the lowest possible price, and for that rea- 
son the fixing of rates, which the public 
sees as the chief work of a public utility 
commission, is but incidental and secondary. 
The real task is to see that the total in- 
vestment is not unduly great.! 


The production and distribution of 
milk, as well as of other farm prod- 
ucts, are so closely interrelated that 
whatever touches one, inevitably 
touches the other. That is true of 
prices under regulation by the govern- 
ment and no less true of efficiency 
factors which, as the above writer 
argues, are of so much more conse- 
quence than prices. 





1H. C. Grant, “Public Utility Control of 
Milk in Winnipeg,” Journal of Farm Eco- 
nomics, July, 1933; pages 476-88. 
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ee American farmer has a defi- 
nite and deserved dread of the 
regimentation of Russian communal 
farms. Spiritual values that he treas- 
ures, and that this nation ought to 
treasure, are bound up with the fam- 
ily farm as it has been evolved in this 
country. Furthermore, it has not 


‘ been proved that industrialized farms 


can or do favor ultimate economy; 
in Montana and Kansas the evidence 
points the other way. But theory 
favors the industrialized farm. And 
the bureaucrat, the regulator, favors 
it, if only because it makes fewer 
cantankerous human units that he has 
to deal with. 

Does this possible outcome of 
regulation make it more appealing 
from the farmer’s point of view? 
Hardly. Does it make it more desir- 
able to class his industry as a public 
utility ? 


III To engage in farming, tf pro- 
© nounced a public utility, each 
individual might well be required to 
obtain a certificate of public conven- 
tence and necessity. 

This follows directly from the 
foregoing. A farmer who wanted 
his son to keep on in his own agri- 
cultural footsteps, might be unable to 
beg, buy, or bribe permission for him 
to do so; farming, conceivably, might 
sometime become a profitable and de- 
sirable occupation, but the fat certifi- 
cate-grantor for the community might 


e 


tainly grew on the bush called ‘regulation.’ 


have favorite sons or nephews of his 
own for all available places! Again, 
a farmer who became discouraged or 
dissatisfied in a given locality, might 
be unable to enter farming elsewhere, 
owing to a shut-down on the issuance 
of certificates in the desired commun- 
ity. Authority, in other words, might 
effectually keep him on the spot. We 
would then be approaching the Nazi 
ideal specifically formulated, of the 
farmer-peasant chained to his par- 
ticular acres, he and his first-born 
son, years without end. 


IV The farmer's private books 
¢ would be open to the regulat- 


ing authority upon demand. 

This is true of all regulated in- 
dustries. Except that it outrages the 
sensibilities of the average farmer, 
who is inclined to maintain staunchly 
the perhaps archaic idea that his own 
business is his own, this provision 
would not necessarily promote disas- 
ter. It is just one of those things 
that has to be liked, in regulation. 

Uniform bookkeeping, too, would 
be required. Regulatory officials 
might make periodical examinations 
and even exercise the privilege of re- 
voking the license of any farmer who, 
by the showing of his books, was per- 
sistently incompetent or “unlucky.” 

Thousands of farmers have already 
learned the practical value of compar- 
ing their own farm figures with those 
of their neighbors. However, if you 


It tends 


q “THE brew that is being offered to agriculture today cer- 


toward making all farming, all food production, a public 
utility. There is no denying that fact and no concealing 
it: indeed, nobody has made any effort to conceal it.” 
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know the American farmer, you are 
aware that he does this, typically, 
with the utmost caution, and only 
when triply assured by the professor 
of farm management at the agricul- 
tural school that nobody will have 
access to his “book” except the confi- 
dential compiler, and that in the group 
figures given out, there will be no 
chance of identifying him as an indi- 
vidual. 

Those farmers then, if they exist, 
who feel that the making of farm- 
ing a public utility might be a good 
way out of their troubles, will do 
well to remember that the white light 
that beats about a throne, or the pub- 
licity attendant upon being a gold- 
fish, are in the same class as the un- 
ashamed exposures required of public 
utility operators. 


V To enforce agricultural regula- 
© tion, a mighty police. force 


would be necessary. 

Let not this salient fact be forgot- 
ten: current attempts at regulation 
of farm prices have all been designed 
to cure disparity, and to give pro- 
ducers more for their farm products. 
In Winnipeg, before regulation, milk 
was selling to the consumer, in some 
places, for as little as 5 cents a quart, 
and producers were getting the scald- 
profit price of $1 per hundred pounds. 
These prices were raised by regulation 
to 10 cents per quart for consum- 
ers, and $1.75 per hundred pounds 
for producers. The milk marketing 
agreements on the various milk sheds 
in this country aim to lift the price 
to consumers. 


HIs is just fine and dandy for 
those who share in the increased 
prices (provided—gloomy thought !— 


that consumption stands up under the 
increased price). But consider two 
significant points : 

First, under different circumstan- 
ces, the price shoe might be on the 
other foot. The consumer might be 
the one whose “rights” were out of 
joint, and regulation might seek to 
take care of him at the expense of 
the producer. Would a farmer like 
that? Would he stand for it without 
a mighty howl—without attempted 
evasion ? 

Second, on every milk shed an im- 
portant percentage of actual or poten- 
tial producers is left looking longingly 
over the fence at the high prices others 
are enjoying. The milk sheds are be- 
ing circumscribed territorially; that 
is part of the avowed purpose of the 
AAA. The farmer one mile beyond 
the limit of the Chicago milk shed is 
out in the cold so far as the Chicago 
market goes. Others within the terri- 
torial limit are likewise out of it for 
a variety of reasons. The result is 
that on most milk sheds the situation 
encourages the bootlegging of milk. 
In Chicago, even after the milk mark- 
eting agreement went into effect and 
the minimum price to consumers was 
supposed to be fixed, hundreds of 
stores continued to sell openly at cut 
cash-and-carry prices. The tempta- 
tion to farmers and distributors with 
a dash of adventure in their blood is 
irresistible. Why not dump surplus 
milk, or barred milk, surreptitiously 
into the fluid milk market at a cut 
rate; cut, to be sure, under the legally 
named rate, but still better than they 
could get otherwise? 


HE practice is dangerous? Ad- 
mitted. One’s trucks may be 
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Progress Dependent upon Individualism 


“W* will never get over depending on 
individuals, rugged or not, going 
their own ways, unless we get over 
depending on progress. There is no final 
proof that any kind of regulation or social 
order now on the disturbed horizon can sup- 
ply equally the impetus for inventiveness and 
ingenuity that is supplied by the private pur- 


suit of private purposes.” 





hijacked, bombed, dumped into the 
river? Admitted. One’s barns and 
cattle may be burned, and one’s own 
life endangered? Admitted. All of 
these things have happened and do 
happen, yet milk bootlegging goes on, 
just as the running of bootleg liquor 
went on as long as it was profitable 
to run it. In other words, where and 
when regulation works against the 
producer instead of for him, he may 
be expected to seek and find ways to 
evade regulation. 

We see this at work. There has 
been, of late, owing to low prices at 
terminal live-stock markets, a great 
upspringing of local butchering. The 
farmer butchered at home and ped- 
dled the meat, or sold animals to the 
town meat dealer who butchered in- 
stead of buying from the packers. 
This was one of the few ways live- 
stock farmers had of beating an ex- 
ceedingly bad market. 


to government inaugurated the 


hog processing tax. In thou- 
sands of post offices in farming com- 
munities you may see posters an- 
nouncing that any farmer who butch- 
ers a hog and sells the meat is legally 


obliged to pay the processing tax the 
same as the big packers, and in theory 
that seems fair and proper. But does 
anybody really believe that the tax is 
going to be paid except in a few 
cases? I have not found anybody 
familiar with the situation who be- 
lieves so. 

Acreage reductions under the AAA, 
to take that example have been volun- 
tary. Each farmer agreeing to re- 
duce got or will get a check for so 
doing, being spurred to this action 
by the hope that less grain grown 
will mean higher prices. The policing 
of signers is in local hands; it is not 
likely that there will be much direct 
cheating. But farmers as a class, as 
a shrewd packer remarked to me not 
long ago, “are not dumb.” 


HERE is another kind of cheating 

(if that is the name for it), a 
kind of bastard bootlegging that 
makes the go-alongers grind their 
teeth and tighten their fists. 

There is an 80-acre farm in In- 
diana, for example, on which not a 
grain of wheat has been wittingly 
planted these many years. Every acre 
of it was planted to wheat last fall 
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after the acreage reduction program 
was announced. 

“T’m going to have wheat,” said the 
owner. 

Neighbors darkly discussed the idea 
of plowing it all up. Lynch law. 
Some cotton acreages have been 
plowed up in similar circumstances 
by indignant go-alongers. How is 
the policing of all these puzzling pre- 
dicaments to be accomplished ?—and 
if it is not accomplished, is it not 
apparent even to the purblind that 
attempted regulation in such cases 
will be little better than a puff-ball 
punctured by the iron hoof of prag- 
matic fact? 


nN November, as most of us re- 

member, the governors of five 

northwestern states went to Washing- 
ton to urge the President and the 
Secretary of Agriculture to announce 
compulsory marketing control for all 
farm products. A couple of weeks 
after the President’s refusal to go 
along with any such plans, Secretary 
Wallace made this comment as to the 
mere policing that would have been 
required : 

I knew it would be necessary to go to 
Congress to get a very large appropriation 
so as to have a police force of half a 
million men to keep down the racketeering. 
I then thought of prohibition and the way 
in which this police force would be open 
to the bribery which always exists when 
compulsion is being exerted in defiance of 
economic fact. 

These, then, are a few of the most 
apparent results that may be expected 
to ensue upon the energetic regulation 
of farms in the manner of public util- 
ities. And when it is all arranged, 
when the last piece of regulatory ma- 
chinery has been bolted to the floor 
and the wheels begin to turn, when 


every farmer is under some regula- 
tor’s thumb, when the last bootlegging 
farmer has been caught and the jails 
are howling full will it work? 
Will regulation do the job better? 
Will the consumer be better off? 
Will food be cheaper and better? 
If so, it might be worth all tangible 
and intangible costs. But there is no 
satisfactory evidence that this result 
would follow. On the contrary! 


Ser and experience would be 
hard put to it to produce a gov- 
ernmental price-fixing experiment on 
the grand scale that has worked any- 
thing but eventual disaster. Not that 
the attempt has not been made, again 
and again! When tobacco planting 


along the James river in the early 
1600’s was highly profitable, cultiva- 
tion increased rapidly and the price 
fell from 3s. 6d. per pound to 6d. 
Rigid regulations were promulgated 


as to who could raise tobacco and 
how much. When that failed to 
work, they took to destroying part of 
the crop, and finally stringent credi- 
tor-debtor laws were enacted, specify- 
ing the amount of tobacco a creditor 
had to accept in settlement of the 
amounts owed him. This likewise 
failed to work. The price went down, 
down, down. After the middle of 
the century, tobacco was worth ld. a 
pound. 

There are mighty natural forces at 
work in a competitive society that un- 
doubtedly need curbing—lightly, to 
prevent injustice. To attempt more 
is to try shouting back the tides. Our 
society is extraordinarily intricate. 
Inter-relations and interdependencies 
exist, which the most searching in- 
vestigations and the most elaborate 
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programs cannot completely take into 
account. Emergencies demand the 
setting up of new interdependencies. 
Bureaucracies are slow to adjust. 
Slower than free competition. The 
private individual on the trail of a 
main chance goes places and gets 
_there sooner than the most efficient 
and best-intentioned bureaucracy. 


| By us follow one simple trail of 
interrelated forces for a very 
short way. Milk is often sold by 
producers on what is known as the 
base-and-surplus plan. Every pro- 
ducer has a base quota. The “base” 
is that portion of the milk he produces 
which is supposed to be consumed by 
city people in fluid form. For this he 
usually receives a stipulated price. The 
“surplus” is that part not needed for 
the table; it is made into butter, cot- 
tage cheese, and other products. The 
producer generally receives a fluctuat- 
ing price for this, depending on the 
price of butter. 

Now, dairy farmers and distribu- 
tors were able by organization to 
maintain a relatively high consumer 
price for milk, even well on into the 
depression, and the base price re- 
mained high. But the surplus price, 
fluctuating with a market as free as 
the winds, dropped alarmingly. 


| sc prepared by Mr. W. F. 
Jensen, secretary-manager of the 
American Association of Creamery 
Butter Manufacturers, show what 


Price paid for 
surplus milk 


happened on the Philadelphia milk 
shed, which is fairly typical. See 
table below. 

Commenting on this situation, Dr. 
Frederic C. Howe, consumers’ coun- 
sel for the AAA, testifies as follows: 

The decline in prices paid to the farmer 
for manufacturing milk has been definitely 
greater than the decline in prices paid for 
market or fluid milk. 

In response to appeals, the govern- 
ment undertook to peg the price of 
butter. There, of course, consumers 
step into the picture. 

The consumer, by and large, is im- 
mensely responsive to price changes in 
major food products. He buys less 
butter at the higher price—as he has 
already bought less milk at the main- 
tained price. Dr. Howe was quoted 
as saying recently in Chicago: 


I suppose 20 per cent of the people, un- 
less they are on relief, don’t get enough 
milk. 


And that leads to something else. 


Met research has shown the 
relation between the consump- 
tion of dairy products and health. 
During 1918-19, when influenza was 
killing 50,000 people in the United 
States, we were exporting from 100 
to 200 pounds of milk for each milk 
cow in this country. Exports were 
cut to one fifth that amount, the 
products were consumed at home, and 
influenza as a major epidemic was 
soon over. 

In Denmark, during 1917-18, the 


Price paid for Base over 


base milk surplus 
$3.09 80% 
3.39 88 
3.83 110 


2.71 226 
2.80 204 





PUBLIC UTILITIES FORTNIGHTLY 


country was blockaded and there were 
hardly any exports. The consump- 
tion of butter at home increased from 
18 to 32 pounds per person, and 
when neighboring countries were 
overrun with influenza, Denmark was 
hardly touched. 

Health authorities deny coincidence 
here. In this simple case, then, we 
see how one fact can hitch onto the 
tail of another and lead to unpredic- 
table places. 

Farmers for a dozen sad years have 
been caught in a crack. No wonder 
they howled. The disparity from 
which they suffered was obvious and 
outrageous and due largely to regula- 
tion (tariff) that favored industry 
but mot agriculture. The conse- 


quences came home to the whole na- 
tion. Is more regulation the answer? 


_ New York Court of Appeals, 


in upholding the constitutionality 
of the state’s milk control law, did so 
on the express theory that the statute 
was enacted as an emergency measure 
only. 

“The power thus to regulate pri- 
vate business,” said the court, “can be 
invoked only under special circum- 
stances. It may not be in- 
voked when we are dealing with a 


private business, essentially private in 
its nature.” 

With the wisdom of the law the 
state court, like the Supreme Court 
admitted that it had “nought to do. 
It may be vain to hope by laws to 
oppose the general course of trade.” 

And the court admitted that “doubt- 
less the statute before us would be 
condemned by an earlier generation 
as temerarious interference with the 
rights of property and contract; with 
the natural law of supply and de- 
mand.” 

The recent head of the dairy di- 
vision of the New Deal’s AAA, Dr. 
Clyde King, wrote in a book that was 
published fourteen years ago as fol- 
lows: 


By no test can milk production be legal- 
ly regarded as a quasi public business and 
hence prices to producers cannot constitu- 
tionally be “fixed” by statute nor by com- 
mission.2 


i is perhaps not utterly fatuous to 
hope and believe, in spite of cur- 
rent trends, that the permanent way 
to aid farmers is not by traveling 
further along the lines of regulation 
and public utility precedent. 

2Dr. Clyde L. King, “The Price of Milk,” 


John C. Winston Company, Philadelphia; 
1920. 





¢ “WwW: can no more go back to the economic program that underlay 

the original enactment and interpretation of the Sherman Law 
than we can go back to the economic and political thinking that under- 
lay the laws of medieval Europe. There have been more far-reaching 
changes in economic conditions in the last fifty years than in the five 


hundred years which preceded them.” 


—Donap R. RICHBERG, 
General Counsel, NRA. 
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The Security Owner Wakes Up 


How and why the American Federation of 


Utility Investors, Inc., 


came to be organized 


t is very seldom that in the course of the antiutility agitation one considers 


the reaction of thousands of the owners—large and 


small—of stocks and 


bonds of public service companies, to the political attacks against their property. 
In this article the author shows that the forgotten man in the utility field, 
the thrifty man who puts his savings into the business, is quite human. 


By JAMES H. KELLEGHAN 


FFHAND, there would appear 
QO to be little relation between 
Orange Crush, ferro-manga- 
nese alloys, and orphaned children in 
Chicago. Yet actually, between them 
and a thousand other even more dis- 
similar objects, there may be a com- 
munity of interest strong enough to 
unite them all in a common cause. 

The community of interest may be 
that represented by money invested in 
public utility securities. 

When Clayton J. Howel, now ex- 
ecutive secretary of the American 
Federation of Utility Investors, Inc., 
came to Chicago from Fort Worth, 
Texas, in 1912, he had already built 
up and sold one soft-drink manufac- 
turing company. With the capital he 
had thus secured he started another 
in Chicago, the Orange Crush Com- 
pany, which he built up to world-wide 
distribution and sold in 1930 for a 
little less than one million dollars. 

Being an astute investor, he put 


most of the money in representative 
public utility securities. Also, he in- 
terested himself in various charities 
and beneficent institutions, and be- 
came a trustee of an orphan aslyum 
in Chicago. As such, he had much 
to say about the investment of the 
funds of the orphanage, and recom- 
mended public utility securities, they 
being his own choice of the best avail- 
able investment. 


IME went on until 1933, when 

Mr. Howel, with the responsi- 
bility for the investment of the funds 
of various eleemosynary institutions 
on his shoulders, began to grow very 
much concerned over what was hap- 
pening to the public utility industry. 
Mr. Howel had been right in choos- 
ing utility securities as the safest in- 
vestment as long as events were per- 
mitted to take their natural course. 
But there was another element to be 
considered, the element Mr. Howel 
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had not reckoned on: the country’s 
politicians. 

The public utility companies had 
succeeded too well. With the excep- 
tion of the holding companies, they 
had shown a stability and earning 
power throughout the depression that 
offered a shining mark for every po- 
litical element in the country. 

Mr. Howel, being a Texan, by 
birth, has a long tradition behind him 
of fighting for fairness and justice. 
He watched the prices of his securi- 
ties go down and the political attitude 
of animosity toward the public utility 
industry grow and flourish into out- 
right unfairness until his indignation 
boiled over. 

He put on his hat one day and went 
over to see the editor of the Chicago 
Journal of Commerce, Phil Hanna. 
He poured forth his wrath to Mr. 
Hanna who was so impressed that he 


wrote a front page editorial on the 


subject. In this editorial, entitled 
“An Appeal to Common Sense,” he 
included Mr. Howel’s name and ad- 
dress, so that anyone interested in the 
protection of fair public utility secu- 
rity values could write to him. 


HE response was immediate. 
Letters came to Mr. Howel from 
all over the Middle West. Thus en- 
couraged, he set out to find others 
who might join him in getting a 
nucleus of representative men to- 
gether around which an organization 
of utility investors might be built. 
He talked to Chester D. Tripp, a 
consulting metallurgical engineer, 
who had achieved international dis- 
tinction in developing alloy steels, par- 
ticularly ferro-manganese alloys. In 
connection with the latter, he had 


served on the War Industries Board. 
Later he had developed manganese 
ore reserves in this country, some- 
thing which previously had been lack- 
ing. A broad range of business inter- 
ests had claimed his attention since he 
was graduated from Yale’s Sheffield 
Scientific School in 1903. 


| Ber Mr. Howel, Mr. Tripp had 
also invested his money in public 
utility securities. Together, Mr. Tripp 
and Mr. Howel went forth to inter- 
est others in the proposed organiza- 
tion. They found receptive listeners. 
Charles C. Kerwin, treasurer of the 
Catholic Church Extension Society, 
consented to join the organization in 
behalf of the funds he represented, 
acting in an advisory capacity. J. 
DeForest Richards, president of the 
National Boulevard Bank of Chicago, 
long identified with the Wrigley in- 
terests, consented to serve as treas- 
urer. Willard N. Boylden, vice presi- 
dent of the Continental Casualty In- 
surance Company, and Benjamin F. 
Castle, vice president of Administra- 
tive and Research Corporation of 
New York, consented to become vice 
presidents. 


HARITABLE organizations were 

particularly interested, and anx- 
ious to protect the funds they had in- 
vested in utility securities. Norman 
P. Clement, president of the Buffalo 
Council of Social Agencies ; Sol Kline, 
president of the Jewish Charities of 
Chicago; Robert A. Gardner, treas- 
urer of the United Charities of Chi- 
cago; Edward L. Ryerson, Jr., presi- 
dent of the Council of Social Agencies 
of Chicago; Luther E. Todd, secre- 
tary of the board of finance of the 
Methodist Episcopal Church, South; 
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all consented to join the advisory 
board of the newly formed organiza- 
tion. 

Incorporation papers were taken 
out in Illinois for a nonprofit corpora- 
tion, entitled ““The American Federa- 
tion of Utility Investors, Inc.” With 
no difficulty the federation soon se- 

‘cured an advisory committee of rep- 

resentative men in the professions and 
all lines of business in all parts of the 
country. From this committee the 
utility industry and the investment 
banking profession were excluded for 
obvious reasons. This must be an in- 
dependent organization representing 
the interests of utility investors ex- 
clusively. No obligatory ties could 
be formed with utility management 
or financial interests. 


IX order to finance the federation’s 
efforts in its early stages, Mr. Tripp 
and Mr. Howel made a joint loan of 
$10,000 to the federation, thus put- 
ting their own personal credit behind 
the enterprise. The organization 
completed, they were ready for a 
survey of the utility field in order to 
determine the nature of the problem 
faced by utility investors. 

They could see at once that many 
abuses had crept into the utility in- 
dustry through holding companies. A 
powerful element in the utility in- 
dustry, in league with a number of 
unscrupulous financiers, had used the 


e 


holding companies to further their 
own selfish ends, abusing the trust 
placed in them by investors. 

But in spite of all this, they found 
that the underlying operating compa- 
nies continued to be sound enterprises 
for the most part, well managed, and 
supplying excellent service. For these 
reasons, the revenues and earnings of 
the operating companies had held up 
well during the depression years in 
comparison with other industries. At 
the same time, however, they also 
found that these operating companies 
had not made extremely high profits 
during the boom years, as had other 
industries. On the contrary, the op- 
erating companies had been steadily 
reducing their rates all during the 
boom period, while the cost of living 
had gone steadily higher and higher. 
State regulation of the public utilities 
had apparently succeeded very well. 

But this record seemed to carry 
little weight with the. politicians that 
had come into power during the de- 
pression. What seemed to matter to 
them more than anything else was 
that some unscrupulous utility opera- 
tors, financiers, promoters, and politi- 
cians had abused the interests entrust- 
ed to their care, and had brought 
maledictions down upon the entire in- 
dustry. 


O F course the recently elected poli- 
ticians had raised their hands in 


elected to look after the interests of the whole population, 


q “It seemed astonishing that the government, supposedly 


would place its sanction on duplication of existing privately 
owned facilities by municipalities in the face of those 
facts. The government, if it had the interest of consumers 
in mind, should be opposing municipal ownership.” 
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horror. So Mr. Tripp and Mr. 
Howel turned to see what had been 
done to correct abuses within the 
utility industry. 

Hands raised in horror, they found, 
had gone to work all right, but their 
activities, instead of aiding the in- 
dustry, were contrary not only to the 
interests of the industry, but to the 
interests as well of the utility secu- 
rity holders who own the industry. 
The new hands were not long at it un- 
til the values of utility securities be- 
gan to be depressed. The reason for 
this soon became obvious. They were 
treating the industry as if it had to- 
tally failed to fill a useful function 
and should be consigned to the scrap 
heap. 

It seemed to make little difference 
to them that the $28,000,000,000 in- 
dustry was all intertwined with or- 
phanages, charitable organizations, 
insurance companies, endowment 
funds of universities, colleges, church 
organizations—that the industry was 
owned by these and the millions of 
private citizens who held the bonds 
and stocks of individual companies. 
The rights of these American institu- 
tions and citizens they chose utterly 
to disregard. 


a igen did it seem to matter, 
that the forty-eight states still 
retained the right to regulate the in- 
dividual companies operating within 


their borders. Now it seemed to Mr. 
Tripp and Mr. Howel that state rights 
are a pretty delicate matter. There 
was a civil war once over state rights. 

In the public utility problem an im- 
portant legal and moral right is in- 
volved—the right of private citizens 
to own and enjoy property they ac- 


quired by honest means; the right of 
the owners of utility securities to full 
protection for their property. 

There are few outside of Russia, 
the two men agreed, who would not 
defend their right to own and enjoy 
their property, their dwellings, their 
farms, their homes, their savings, 
their money invested in public utility 
securities. 

Thus it would scarcely do to take 
away the public utility industry from 
its owners at one stroke without re- 
muneration. 


M:* Tripp and Mr. Howel could 
see that if politicians controlled 
the sources of the power it would give 
them control of the utilities as well. 
The politicians could thus dictate to 
the holders of utility securities and to 
the states regulating the public utili- 
ties. Control of power sources could 


well be achieved, thought Mr. Tripp 


and Mr. Howel, by developing gigan- 
tic water-power sites and then forcing 
all utility companies handling power 
in interstate commerce to take their 
power from the government-con- 
trolled water-power sites. Muscle 
Shoals, the Tennessee Valley Author- 
ity, the St. Lawrence river, Boulder 
Dam, Grand Coulee, Washington; 
Bonneville, Oregon; Central Valley, 
California, were all strategically lo- 
cated for such a program. If that 
was what the politicians had in mind, 
it would provide a field day for the 
whole political profession—at the ex- 
pense probably, of the 10,000,000 
utility investors. The latter must ap- 
pear to the politicians, however, to be 
a very passive crowd, to be given 
scant consideration. They failed to 
attend stockholders’ meetings even 
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of 
ill Government Ownership As Source of Political Power 
a, sa Aen control of the gigantic public util- 
ot ity industry blanketing the country, it 
Oy would be pretty difficult to knock any party out 
‘ir of power. The big cities particularly would 
rs, be at the mercy of the politicians. With control 
ty ' of their power sources, a frown from even a 

small politician would not be ignored. If any 
ke party wanted to perpetuate itself, it surely 
m would try to get control of .the public utility 
e- industry.” 
Id after the depression revealed abuses wanted to perpetuate itself, it surely 
ed in many of their companies that cost would try to get control of the public 
ve them fabulous sums. utility industry. 
ll. If utility security holders would 
to accept such outrages with slight pro- Wis Mr. Tripp and Mr. Howel 
to test, then surely politicians could take had visualized these possibilities, 
li- their property from them without they began to examine the present po- 
Id arousing much opposition. They litical activities in connection with 
PP would have to do it carefully, of the utilities with a great deal of inter- 
i course. est, not to mention concern over the 
ng Mr. Tripp and ‘Mr. Howel could future of their investments. 
bed see at once how perfectly the industry They could see some object in the 
ad could be made to support political grant of public funds to municipali- 
a power. Starting with municipal own-_ ties to duplicate privately owned com- 
cle ership of the utility plants for the panies. This grant would make it 
or small-fry politicians in the towns and_ easier for municipal politicians to put 
er villages, up through state control of the plan into effect. If the politicians 
n; the utility companies; clear through wanted a utility plant they could get 
“ys to the top where would be concentrat- a donation of 30 per cent of the cost 
lo- ed control of the power sources. of labor and materials from the gov- 
lat ernment and a long-term loan for the 
id, Wi control of the gigantic pub- balance at a low rate of interest, even 
he lic utility industry blanketing though a large part of the funds used 
-X- the country, it would be pretty diffi- were paid to the government in the 
00 B® cult to knock any party out of power. form of taxes by the owners of the 
ip The big cities particularly would be private companies and by the compa- 
be at the mercy of the politicians. With nies themselves. With this backing 
en control of their power sources, a from the national government it 
to Mi frown from even a small politician should be much easier for local poli- 
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ticians to get the consent of the vot- 
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ers to endorse such an undertaking. 

Up to that time the building of mu- 
nicipal plants had seemed senseless in 
the extreme to Mr. Tripp and to Mr. 
Howel, because they had examined 
the quinquennial census of electrical 
industries prepared and issued by the 
Bureau of Census, a government de- 
partment. 

This census showed that 1,802 mu- 
nicipal plants already in operation 
throughout the country charged aver- 
age rates to consumers in 1932 that 
were 15 per cent higher than were 
charged by commercial, or privately 
owned companies. The exact figure 
was 3.1 cents a kilowatt hour charged 
by municipal plants compared with 
2.7 cents charged on the average by 
privately owned plants. Obviously, 
the consumers would actually lose by 
owning their own municipal plants. 


seemed astonishing that the gov- 
ernment, supposedly elected to 
look after the interests of the whole 
population, would place its sanction 
on duplication of existing privately 
owned facilities by municipalities in 
the face of those facts. The govern- 
ment, if it had the interest of con- 
sumers in mind, should be opposing 
municipal ownership. 

The “yardstick” business did not 
look very good. It was a pretty big 
yardstick, that Tennessee Valley Au- 
thority. It could supply power to a 
vast area. Could it be possible that 
privately owned companies would be 
forced to take power from that 
source, in effect, giving the govern- 
ment control of public utilities over 
the huge area this development could 
serve? Municipally owned plants 
should be sure customers—controlled 


as they would be politically. If pri- 
vately owned companies had to aban- 
don their own generating plants in 
favor of power supplied from gov- 
ernment-controlled sources, it would 
cause a tremendous loss to holders of 
utility securities. 

And what an appalling waste of 
money! Here were the privately 
owned utility companies with gener- 
ating capacity far beyond the needs 
of the present consumers of electric- 
ity, and the government, using tax- 
payers’ money, was developing addi- 
tional enormous water-power capac- 
ity. This looked like colossal stu- 
pidity. If it was not stupidity, then 
there must be some ulterior motive 
behind it, and that motive might well 
be Federal control of power sources. 


A* in all, it looked as if utility 


investors could expect nothing 
but grief unless they took matters 
into their own hands and organized 
to check these varied activities. 

There was still the matter of taxa- 
tion to consider. They found that 
the public utility companies were pay- 
ing a 3 per cent tax on gross sales 
of electricity. They both had ex- 
perience with sales taxes, having paid 
it on purchases of merchandise and 
food and gasoline, on practically 
everything they bought. They had 
grown accustomed to looking for the 
tax whenever they bought anything. 
In fact, they could not find a sales 
tax, other than that on the sale of 
electricity, that was not added on to 
the sales price. 

The utility companies, however, 
compelled by law, were paying the 3 
per cent sales tax themselves. It 
looked like an outright case of dis- 
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crimination against the stockholders. 

By this time, both men were con- 
siderably disturbed by what they had 
learned, so they determined to find 
out just how many people were in the 
same position as themselves—holders 
of utility securities who would suffer 
losses if the various activities already 
‘under way were to be carried to their 
logical conclusions. 


C— estimates of the total 
number of utility security -own- 
ers gave them the figure of around 
10,000,000, an astounding number 
considering the comparative youth of 
the industry. 

If that vast number was provided 
with effective leadership, it should be 
able to build a strong defense against 
encroachment on their properties. 
That leadership Mr. Tripp and Mr. 
Howel purposed to supply. 

Putting the story of what they had 
discovered into a booklet, they ar- 
ranged to have it sent to as many 
utility security owners as they could 
possibly reach. From all parts of the 
country came calls for help in local 


situations where municipalities were 
proposing to erect electric plants to 
compete with privately owned utili- 
ties. Many utility investors were al- 
ready alert to the existing dangers to 
their property. Communications 
from widely separated points showed 
that utility investors believed that 
politicians were taking advantage of 
the prevailing unpopularity of the 
public utility industry caused by the 
abuses that were allowed to creep in, 
to further their own selfish ends. 


| jpeoreese of proposing sane and con- 
structive measures to correct these 
abuses, politicians were attacking the 
entire utility industry—perverting a 
widespread ill feeling into an instru- 
ment of destruction of the property 
of 10,000,000 utility investors, in- 
cluding charities, churches, schools, 
insurance companies, savings banks, 
and millions of taxpaying private 
citizens. 

To Mr. Tripp and to Mr. Howel, it 
looked as if they had started the 
American Federation of Utility In- 
vestors none too soon. 





Thumb-nail Essay on the Fallacy of Equivocation 


The courts sometimes reverse commission rate orders on the 
ground that the rates fixed are so low as to deprive the com- 
panies of their property without just compensation. 

It is often said that this is an interference by the courts 
with commission regulation. 

This argument is known as the Fallacy of Equivocation. 

on 


The substance of things cannot be changed by words. A 


lathe and a jig saw are not the same. 


They cannot be 


made identical by giving them the same name. 
* * 


Telling a man what he can do with his property is one thing. 


It is called regulation. Taking away a man’s property without 
compensation is another thing. The courts call it confiscation. 
When the courts prevent the government from taking away 
the property of its citizens without just compensation, they 
are merely interfering with confiscation. 
To say that interference with confiscation is interference with 
regulation—a different thing—is to equivocate. 
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Sidestepping the Draft? 


Attitude of government ownership advocates 
toward NRA Code 


In the World War men were exempt from the draft only because they had 
helpless dependents to take care of, or because they were physically or mentally 
unfit for service. President Roosevelt has said we are now in a “War for 
Recovery,” and he has drafted industry and business under the NRA. But, 
as the writer of the following article sees it, Public Ownership in demanding 
exemption from the forthcoming Code of Fair Competition for the Light and 
Power Industry, is really demanding exemption from the draft, and is either 
pleading “unfitness for active service,” or is simply an outspoken “draft dodger.” 


By RAYMOND S. TOMPKINS 


s this is written the Honorable 
Leighton H. Peebles, Deputy 
Administrator, has retired be- 

hind the arras where careful listeners 
may hear him snorting and sighing as 
he works upon the official and final 
draft of one of the last and greatest 
of the Pandects of Justinian—the 
Code of Fair Competition for the 
Electric Light and Power Industry. . 

Before this is printed the code may 
be completed, even approved by the 
President. Today the one thing 
which it seems safe to predict in ad- 
vance is this: that no matter what it 
provides in the way of rules for “fair- 
ness in competition,” Public Owner- 
ship will dodge it. 

The only question is, in which di- 
rection will it dodge? 

It wants prohibition. Incredible as 
it may seem, the proponents of public 
ownership want to be prohibited from 


observing a Code of Fair Competition 
in the Light and Power Industry. 
Perhaps they would like prohibition 
put back into the Constitution; but 
whether they would or not, they cer- 
tainly want it in the code, not a pro- 
hibition against liquor, but a prohibi- 
tion against fairness—for public own- 
ership. 


\ 711. they get this, or will they 
get simply carte blanche to come 


into the code or stay out, as they 
choose? This they do not want. 
They do not want to have to decide 
for themselves whether they will fight 
private industry on even terms, or 
whether they will have horseshoes in 
their gloves. They want the horse- 
shoes, but they want to be compelled 
to have them. They want to “dodge 
the draft” in the war for recovery 
but they want orders to dodge it 
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from Uncle Sam on a silver platter. 

In other words, will or will not the 
code prohibit publicly owned light and 
power plants in competition with pri- 
vately owned and publicly regulated 
plants from subscribing to a Code of 
Fair Competition? Will it prohibit 
public ownership by law from being 
~ fair? 


bs is difficult for a rider on the 
Washington Merry-Go-Round these 
days to see things clearly. If you are 
not in Washington all you have to 
do to know how true this is, is to 
get on any merry-go-round anywhere 
and try to read the Lord’s Prayer en- 
graved on the head of a pin stuck 
up on the wall of the pavilion as you 
ride. This will give you a general 
idea. It is not unlikely that nine 
people out of ten do not know what 
the code makers for the light and 
power industry have been asked to 
do; have no idea that serious men, 
brain trust men, indeed, have strongly 
urged that the light and power busi- 
ness be selected for a noble experi- 
ment with a Code of Fair Competi- 
tion which not only limits the pro- 
visions of the code to one class of 
competitors but by law expressly pro- 
hibits the other class from abiding by 
it. 


‘ie put it another way: it is likely 
the public generally is ignorant 
of the fact that many New Dealers 
in Washington believe the best Code 
of Fair Competition for the Electric 
Light and Power business is a code 
which outlaws fairness. 

The reason it seems safe to say 
the public is ignorant about this is 
that so little has been printed about 


it that really illuminates the picture 
and brings out the truth sharply and 
clearly. It is no wonder. There are 
thousands of stories to print about 
NRA every day, many of them about 
problems which almost defy analysis 
by expert economists, to say nothing 
of newspaper men with “deadlines” 
to make. So the NRA stories that 
get printed are the simple ones every- 
body can understand quickly. 

True, if it had ever been suggested 
in the retail code, for example, that 
in every city where there were two 
competing department stores, one of 
the stores should get a government 
subsidy and be prohibited by law from 
embracing the code, while the other 
should be compelled by law to embrace 
it, a howl would have gone up that 
would have shaken the rafters of the 
United States Capitol. Columns of 
editorials would have been printed 
about “this outrage to the American 
sense of decency and fair play.” You 
can see the national political com- 
mentators now, saying: 

“How ‘fair’ is a Code of Fair Com- 
petition which exempts one of the 
competitors from its rules? 

“What kind of government is this 
which is afraid it cannot stand its 
own test of fairness?” 


Ww both those questions and 
many more like them could be 
asked and ought to be asked in regard 
to the pending Light and Power 


Code. But, so far as this chronicler’s 
information goes, no editor has asked 
them. The newspapers are not to be 
blamed. Not even the public utility 
people can be blamed. They have 
tried to make it clear, but it is hard 
to get attention. The whole thing 
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Easy for Government Ownership 


ce HE New Deal, 


is a deal for ‘men who can take 


it.’ It is for ‘men who can and will march in step.’ 
Public Ownership simply can’t take it; and it cannot and will 
not march in step. Doing business honestly under a Code of 
Fair Competition is not an easy thing; it is a hard thing. 
For Public Ownership the going must be made easy.” 





looks complex, something for statis- 
ticians or auditors to worry about, not 
plain people with other worries. 
There is so much else going on. Who 
would read the story? 

And yet it can be reduced to quite 
simple terms. 


O N Friday, January 12, 1934, there 
was a hearing upon the light and 
power code in Washington, D. C. It 
was held in the Hall of Nations at the 
Washington Hotel. P. S. Arkwright 
presented the code, and Mr. Peebles, 
who presided at the hearing, conduct- 
ed the ensuing “open forum.” 

Frank R. McNinch, chairman of 
the Federal Power Commission was 
one of the speakers. He said he did 
not think a code for the light and 
power industry was legal in the first 
place; and in the second place he 
didn’t think the industry needed one, 
because it was not, strictly speaking, 
a competitive industry. This was 
simple enough. 


HEN Henry D. Hunt, represent- 

ing the Secretary of the Interior, 
read a prepared statement for Mr. 
Ickes which indicated that the lack of 
competition mentioned by Mr. Mc- 
Ninch was being rapidly corrected. 
Soon there would be plenty of it. 
There would be Boulder Dam, and 
Muscle Shoals, and the Tennessee 
Valley projects. In addition to these, 
Mr. Hunt pointed out, there was the 
Federal Emergency Administration 
of Public Works, which was rapidly 
introducing “competitive” features 
into the light and power business by 
inviting any town in the United 
States that could speak above a whis- 
per to ask for enough money to build 
a municipal power and light plant to 
compete with the one it already had 
—30 per cent of the money as a 
gift, the other 70 per cent as a loan. 
Already Santa Claus had put $11,- 
000,000 of this money into the stock- 
ings of good little towns and cities, 
and would have no trouble bestowing 


520 














PUBLIC UTILITIES FORTNIGHTLY 


$35,000,000 more of this easy money. 
But, Mr. Hunt added, although the 
missing factor, competition, the key- 
stone of all code arches, was thus 
being supplied for the light and power 
business, he believed a Code of Fair 
Competition for this business would 
be a mistake. It might, he declared, 
embarrass the competition. 


HIs began to Jook a little compli- 
cated, but it was still really 
simple. 

Then Donald Richberg, counsel for 
NRA, spoke. First he disagreed with 
both Mr. Hunt and Mr. McNinch. 
He said the electric business was a 
competitive industry already; it was 
in constant competition for the con- 
sumer’s dollar. Then he disagreed 
with himself. He said it was not a 
competitive industry but a natural 
monopoly, and that no natural mo- 
nopoly like the electric business would 
be “promoted” by a code. Hence it 
ought to have a code. He said the 
administration. assumed it could not 
legally compel municipal plants to ac- 
cept this code; but also assumed that 
if they did accept it they would do 
so on the same terms as to wages, 
hours, and trade practices as their 
competitors, the private plants public- 
ly regulated; for the code would be 
one of fair competition. 

The simplicity of even all this was 
evident after a little reflection. 

But then Congressman Kvale of 
Minnesota read a telegram from the 
city of Rochester’s municipal light 
plant, refusing to sign any code bind- 
ing it to the same things as a private 
company. 

Then William A. Roberts, speaking 
for the public service commission of 


the District of Columbia, declared he 
thought the light and power company 
of the District ought not to sign any 
code, either. 


A’ last Paul B. Better, executive 
secretary of the American Con- 
gress of Mayors, who said he rep- 
resented 284 cities and towns in 
the United States with municipally 
owned power plants, made a speech 
declaring that not only did these 
plants not desire or intend to adopt 
the code, but should not even be al- 


lowed to! 
This astonishing principle was 
promptly seconded by Willis J. 


Spaulding, president of the Public 
Ownership League of America. 

It was even more emphatically 
seconded by Mercer Johnston. Mr. 
Johnston was more than a mere mem- 
ber of the audience. He is a member 
of the Consumers’ Advisory Board 
of the NRA, and hence an accredited 
New Dealer. Mr. Johnston stated 
that his Board had analyzed Mr. Ark- 
wright’s code quite carefully. He 
said that upon reliable information 
and advice of counsel—wishing to be 
cautious and not precipitate or fanati- 
cal about it—the Board recommended 
that § 2 of Article II be amended 
so as to preclude even voluntary 
membership of municipal plants un- 
der the code. 


A= it was still further emphati- 
cally seconded by Judson King, 
president of the Popular Government 
League, who stated that his league 
was “absolutely opposed” to the in- 
clusion, voluntary or involuntary, of 
public plants of any kind under the 
code. 
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N™ all of the foregoing is simple 
enough, and makes the truth 
quite clear. The truth is that Public 
Ownership in America is a “draft- 
dodger” in the “war against depres- 
sion,” and is making no bones about 
it. 

This is not surprising. The New 
Deal, as General Johnson, himself, 
would probably be the first to agree, 
is a deal for “men who can take it.” 
It is for “men who can and will 
march in step.” Public Ownership 
simply can’t take it; and it cannot and 
will not march in step. Doing busi- 
ness honestly under a Code of Fair 
Competition is not an easy thing; it 
is a hard thing. For Public Owner- 
ship the going must be made easy, 
and it has been. 

But it would be surprising if the 
President and NRA went to the ex- 
tent demanded by these swivel-chair 
soldiers of Public Ownership to make 
the going easy. They have already 
gone farther than any one dreamed 
they would. It is going pretty far to 
set up governmentally subsidized com- 
petition for any American business. 
It is going pretty far when a place, 
say, like Culpeper, Virginia, with 
2,379 people, which already gets its 
light and power from the Virginia 
Public Service Company, is given a 
present and a loan by the Federal 
government totaling $160,000 for a 
public light and power plant. 


| seems to be going especially far 
when you know that since the pri- 
vate company took over Culpeper’s 
broken-down plant in 1926, commer- 
cial service rates have been reduced 
45.3 per cent and domestic service 
rates 52.1 per cent; that these were 
voluntary reductions not sandbagged 
out of the company by the Virginia 
State Corporation Commission; and 
particularly when you know that Cul- 
peper’s voters, when approving a mu- 
nicipal plant recently, expressly stip- 
ulated that it should pay for itself 
without any public bond issue, while 
Culpeper’s new Federal Loan plant 
actually is secured by such an issue! 

Allegan, Michigan, another recent 
beneficiary, with a population of 
3,941 people, has been awarded a loan 
and grant of $410,000, for a compet- 
ing public electric plant; Cushing, 
Oklahoma, with 9,301 people, gets 
$350,000; Concordia, Missouri, with 
1,140 inhabitants, gets $47,000. So 
it goes. In a total of sixteen grants, 
the United States Treasury puts up 
$7,829,000, of the public’s money for 
use in 16 scattered poker games by 
public ownership players who can’t or 
won't stay in the game on their own 
money. 

All this, we repeat, takes us pretty 
far as a government; but it can be 
encompassed by the human intellect if 
the same be not too weakened by re- 
cent strains. 


7 
q “At of us will know more about the future of utilities 


when the New Deal speaks at last. 


The known fact is, 


Public Ownership, drafted for front-line service with the 


rest of us in the Great War for Recovery, is trying to 


dodge the draft. 
get away with it?” 


The question is, will Public Ownership 
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_ the thing that would pass all 
understanding would be espous- 
al by this government of prohibition 
in a form entirely new and unheard 
of in this or any other country. Not 
a prohibition against liquor but a pro- 
hibition against being fair in business. 
This is pretty hard to swallow when 
you understand it, and yet the country 
may be on the verge of having its 
nose held while being made to swal- 
low it. 

A few penetrating fellows in Wash- 
ington have the novel notion this may 
really be “a good break” for the utili- 
ties. They base their views on faith 
in the innate sense of fairness of the 
American Public. 

They argue: Public Ownership is 
making its last stand. Through the 
years it has claimed it could do the 
utility job better and more cheaply 
than Private Ownership under Public 
Regulation. It has had a hard time 
getting any considerable number of 
people to believe it; and it cost money 
to try. The chance of a lifetime has 
now been dumped into its lap. The 
golden sinews of war have been be- 
stowed upon it, together with free- 
dom from taxes and from interest 
charges on invested capital. But 
along with this windfall has come a 
proposal that, in fairness to all, Pub- 
lic Ownership and Private Owner- 
ship, as competitors, both subscribe 
to the same Code of Fair Competition 
—or that Public Ownership at least 
has the opportunity of choosing to do 
so if it wants to. 


wrong Ownership, however, is not 
only fearful of fairness in com- 


petition; it is fearful of the fairness 
of the American Public. Hence it 
doesn’t want to be confronted with 
even the right to choose. It knows 
the public likes to see a fight that is 
fair at least part of the time, and 
would make it exercise the right. 
Likewise it foresees the time when the 
taxpayers may say, “Look here, with 
private plants under a code and public 
plants not, who is getting gypped? 
Unless the world has changed, it must 
be me.” 


H® Public Ownership wants to 
be able to say, “I’m prohibited 
from signing a Code of Fair Competi- 
tion. Yes, I thus have a horseshoe in 
my glove, but I can’t take it out. The 
law won't let me. It’s part of my 
uniform. Yes, I’m using dum-dum 
bullets, too, while he is using blank 
cartridges; and I’ve got on a bullet- 
proof vest while he has none; but that 
can’t be helped, either. It’s the law.” 

This, say these penetrating fellows, 
is what Public Ownership wants ; and 
they hope it gets it, for they believe 
they will thus see finally some real 
proof of the oft-repeated adage, “If 
you give a man enough rope he’ll hang 
himself.” 

But here we seem to enter the realm 
of metaphysics. The cautious man 
says, “Maybe so; maybe not.” All of 
us will know more about the future 
of utilities when the New Deal speaks 
at last. The known fact is, Public 
Ownership, drafted for front-line 
service with the rest of us in the Great 
War for Recovery, is trying to dodge 
the draft. The question is, will Pub- 
lic Ownership get away with it? 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Jupson KInG 
President, National Popular 
Government League. 


Frank R. McNIncH 
Chairman, Federal Power 
Commission. 


Cart D. THompson 
Secretary, Public Ownership 
League of America. 


Dr. ArTHUR E. Morcan 
Chairman of the Board, Tennessee 
Valley Authority. 


James P. WaRBURG 
Vice Chairman, Bank of the 
Manhattan Company. 


Harotp G. Aron 
Writer and international lawyer. 


Henry A. WALLACE 
Secretary of Agriculture. 


Donatp R. RICHBERG 
General Counsel, NRA. 


JosepH B. EASTMAN 
Federal Coérdinator of 
Transportation. 


—MONTAIGNE 


“The mass of public opinion is for private ownership.” 


* 


“The public is now becoming well informed on power 
problems.” 


¥ 


“Public ownership is the only way to relieve and 
solve the problem of the unemployed.” 


bs 


“A private company may develop waterpowers, but 
it cannot go back to the headwaters and stop destructive 
erosion.” 


¥ 


“We can and should find a real middle ground between 
two recognized extremes. But middle must be middle 
and not muddle.” 


5 


“IT do not regard a forced loan or capital draft as 
an economic necessity; I do say it is probably politically 
unavoidable as the alternative to inflation.” 


“I believe there is a middle course by which we can 
shake off the leadership of discredited capitalists with- 
out committing ourselves to the follies of the hell- 
raisers.” 


> 


“The employer who is still devoting his best energies 
to preventing his employees from exercising the right of 
collective bargaining is the best ally whom the left 
wing Socialists or Communists have in this country.” 


¥ 


“Public regulation of a privately owned and operated 
industry, reaching deeply into such matters as rates, 
service, capitalization, accounting, extensions and aban- 
donments, mergers and consolidations, is a hybrid ar- 
rangement.” 
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PUBLIC PROJECTS WHICH FORCE 


Business Risks on ‘Taxpayers 


As owners who do not acquiesce in proposals to pledge their property in 

support of governmental utility projects may be outvoted by nonowners, 

who have less to lose by failure, precautions should be taken, in the opinion 

of the author, to inform the people, when such projects are undertaken, 

of the true facts of operation by correct accounting and the elimination 
of deceptive subsidy practices. 


By SCRIBNER BIRLENBACH 


HE impetus given the municipal 
ownership movement by the Fed- 
eral administration’s active en- 
couragement of publicly owned elec- 
tric systems presages an ever-increas- 
ing need for regulation of municipal 
utilities if the taxpayer is to receive 
adequate protection against a move- 
ment which might easily increase an 
already burdensome level of taxes. 

In addition to the substantial finan- 
cial assistance given the railroads, 
banks, and other relief work, the Fed- 
eral government is currently contem- 
plating a public works program esti- 
mated by various sources at from 
$4,000,000,000 to $10,000,000,000. 
During the last three years the Fed- 
eral government’s rather unrestrained 
financial activities resulted in an ap- 
palling deficit. 

Federal indebtedness mounted rap- 
idly, until it currently approached the 
all time record of $25,482,000,000 in 
1919. Furthermore, when viewed in 
the light of the public works program 
contemplated the ultimate limit of 


Federal debt is conjectural. This sit- 
uation is not confined entirely to our 
Federal governments, inasmuch as op- 
erating deficits among our states, 
counties, and municipalities are cur- 
rently the rule rather than the excep- 
tion. 

So far as the taxpayers are con- 
cerned, full incident of this uneco- 
nomic condition is partially obscured 
through the use by various Federal 
administrations of short-term bond is- 
sues in many instances carrying less 
than 1 per cent interest rate. 

Sooner or later, however, this 
short-term debt must be funded by 
long-term issues at higher rates and 
the unsound practice of meeting gov- 
ernmental operating expenses with 
credit supplanted by the sounder but 
more burdensome use of taxation. 


HILE it is doubtful if the full im- 
plication of our experiment in 
“soft” economy is fully appreciated by 
the majority of voters, they neverthe- 
less have shown increasing reluctance 
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to sanction municipal bond issues re- 
gardless of the purpose. Even the re- 
cently much publicized and politically 
inspired municipal ownership propos- 
als have in many instances received a 
deaf ear, as evidenced by recent elec- 
tions in Salt Lake City, San Francis- 
co, Cincinnati, Birmingham, Hart- 
ford, and Portsmouth (Ohio). 

Despite the increasing manifesta- 
tion of public displeasure toward the 
assumption by government of risks 
usually associated with private capital, 
the Federal government has seen fit to 
circumvent the will of the people in 
many instances through the various 
public works agencies and the Recon- 
struction Finance Corporation. As 
an illustration, every attempt over the 
last four years of a certain municipal- 
ly owned electric system to obtain au- 
thorization for a bond issue met de- 
feat at the polls. Early in 1933, how- 
ever, the Reconstruction Finance Cor- 
poration saw fit to authorize a series 
of loans to the municipal system total- 
ing $22,800,000 for expansion of 
transmission facilities that could have 
been constructed under a proposed 
joint program at approximately one 
half the cost now necessary. 


I any discussion of the general drift 
toward municipal ownership of 
our public utility industry, the risk 
assumed by the taxpayer is ignored. 
Under private operation the major 
business risks are assumed by the 
stockholder whose capital provides the 
margin of safety for creditors by 
serving as a cushion against economic 
disturbances. That stockholders sus- 
tain the first and largest losses if eco- 
nomic events fail to materialize as an- 
ticipated is common knowledge. 


Ww the government usurping 
the rdle of entrepreneur, the tax- 
payer assumes the business risks for- 
merly undertaken by common stock- 
holders. While the risk currently 
would seem more theoretical than real 
in view of the stability of the electric 
power industry, it may not always be 
so. Would we not have assumed a 
similar position toward the railroad 
and traction companies some twenty- 
five years ago? 

If the taxpayer willingly acquiesced 
to the assumption of business risks by 
government, the responsibility of re- 
sulting tax burdens is his own. Pre- 
sumably he had weighed the relative 
merits of municipal ownership and the 
profit possibilities afforded by invest- 
ment in the common stock of a public 
utility, only to find the latter wanting. 

In practice, however, such freedom 
of action is not open to the taxpayer 
since he is often involuntarily precipi- 
tated into underwriting the risks of 
municipal ownership by the more nu- 
merous nonproperty-owning voter. 

This is obvious enough when it is 
realized that approximately 80 per 
cent of domestic dwellings in this 
country are served with electricity. 

Within this vast body of voters the 
property-owning taxpayer is in the 
minority. Consequently he may be 
outvoted, even though opposed, on 
many municipal ownership questions 
by the more numerous nonproperty 
owner. 


| is addition to this denial of the right 
of self-determination, the practical 
operation of unsuccessful municipal 
ownership ventures violates the fun- 


damental principles of taxation; 
namely, that the individual should 
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share the cost of governmental activi- 
ties in proportion to his ability to pay 
or the benefits derived from the activ- 
ity. 

Today it is rather generally con- 
ceded that real property is no longer 
an index of the owner’s paying ability 
owing to the disparity in degree of 
productivity of various masses of our 
population. Reflecting this together 
with our industrial transition, person- 
al property now figures importantly in 
any analysis of equitable taxation. 
Consequently our municipalities’ 
heavy reliance on the real estate tax 
results in nonrecognition of the taxing 
burden currently placed on the prop- 
erty owner. 

That the position of the taxpayer 
acting in a business capacity may be- 
come embarrassing is adequately il- 
lustrated by the financial burden 
placed on Canada by the government- 
owned Canadian National Railway 
system. 

Another risk currently faced by the 
taxpayer in connection with the tran- 
sition to municipal ownership is the 
possibility of an inflationary orgy. 
Municipalities, depending as they do 
on a direct system of taxation, would 
find, regardless of the size of the tax 
levy, expenditures rising more rapidly 
than receipts, resulting in the deficit 
soon becoming unmanageable. Add 
to this untenable position a municipal 
public utility system also unfavorably 


e 


affected by inflationary tendencies, 
and the taxpayers’ position would 
hardly be a pleasant one. 


peng there appears to be increas- 
ing disapproval of municipal 
electric projects, based on the late elec- 
tion returns, it is probably a reaction 
to municipal debt increases more as a 
matter of general policy than a sound 
appreciation of the principles in- 
volved. 

Since most students of the subject 
agree that municipal ownership will 
extend far in this country, it is likely 
that recent antipublic ownership dem- 
onstrations are temporary. Conse- 
quently, urgent need exists to subject 
all municipally owned water and elec- 
tric utilities, not now regulated, to the 
same regulation as exercised over the 
private utilities if the taxpayer and 
consumer are to receive adequate pro- 
tection from economic and political 
contingencies. Regardless of wheth- 
er a utility system is carried on as a 
function of government or under pri- 
vate control, it is subject to the abuses 
inherent in any system in which un- 
regulated monopoly conditions pre- 
vail. The motive is the same—the de- 
sire for gain. Private capital sees an 
opportunity for greater profit while 
greater control over employment, 
promises of cheaper utility service, 
and control over large expenditures 
for material increase the politician’s 


toward the assumption by government of risks usually 


q “DESPITE the increasing manifestation of public displeasure 


associated with private capital, the Federal government has 


seen fit to circumvent the will of the people in many in- 
stances through the various public works agencies and the 
Reconstruction Finance Corporation.” 
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power at the polls and his administra- 
tive influence. Consequently, regula- 
tion of both systems is needed. 

Unfortunately, abuses of the unreg- 
ulated municipal utility enterprise are 
more insiduous than those privately 
owned, since the latter is dependent 
on its own resources for gain. 


. does not necessarily follow, how- 
ever, that abuses and inefficiency 
of municipal plants are reflected in 
consumer rates. Here access to the 
long purse of the taxpayer, free serv- 
ice provided by other departments, 
free capital, and no necessity to pro- 
vide a return on the investment place 
the taxpayer in a vulnerable position. 

Furthermore, every taxpayer in 
considering the alleged reduction in 
taxes accruing by virtue of profits 
turned over by a municipal utility sys- 
tem should remember that a utility 
does not give up capital. Consequent- 
ly, all that can be expected is approxi- 
mately a 7 per cent return of which 
around 44 per cent is required to meet 
interest on funds invested in the prop- 
erty. Since the majority of municipal 
bond issues mature serially, the re- 
maining 24 per cent of earnings must 
be applied to reduction of indebted- 
ness. Consequently, there is little 
profit accruing to the taxpayer. For 
instance, one of the most pretentious 
examples of municipal ownership in 
the United States has yet to transfer 
funds from earnings for general city 
purposes. 

In order to obtain some idea of the 
efficiency and return on investment, 
regulation of municipal rates, account- 
ing procedure, and issuance of certifi- 
cates of public convenience and neces- 
sity by state commissions is a neces- 


sity. It should therefore be required. 

While supervision of accounts is 
generally considered a minor element 
in regulatory theory, viewed realisti- 
cally, it is the controlling factor in 
regulation. A commission regulated 
accounting system, recognizing all ele- 
ments of cost in connection with serv- 
ice rendered, would eliminate much of 
the subsidized service now prevalent in 
municipal plants. 


UNIFORM system of accounts, 

however, will not suffice. What 
is needed is a thorough supervision 
of accounts to the end that operating 
expenses reflect their fair share of 
expenditures. 

Allocation of an unduly large pro- 
portion of expenditures to capital ac- 
counts resulting in an overstatement 
of earnings should not be tolerated. 
Furthermore, with municipal water 
and electric plants operated under one 
roof, adequate accounting supervision 
requires a proper allocation of joint 
costs between the various depart- 
ments. The taxpayer and ratepayer 
should remember that regardless of 
the accounting system prescribed, 
management through improper dis- 
crimination between capital and op- 
erating expenditures is able to over- 
estimate or underestimate net profits 
within considerable limits. 

Elimination of the common prac- 
tice of subsidizing municipal electric 
service by water users and taxpayers 
is one of municipal ownership’s need- 
ed reforms. Supervision of accounts, 
together with control over rates, serv- 
ice, and certificates of public conven- 
ience and necessity would figure im- 
portantly in the elimination of diver- 
sion of funds, double taxation, and in- 
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Regulation—a Much Needed Municipal 
Ownership Reform 


ae eee of the common practice 
of subsidizing municipal electric serv- 
ice by water users and taxpayers is one of 
municipal ownership’s needed reforms. Su- 
pervision of accounts, together with control 
over rates, service, and certificates of public 
convenience and necessity would figure im- 
portantly in the elimination of diversion of 
funds, double taxation, and inefficiency now 


characterizing municipal 
tions.” 


utilities’ 


opera- 





efficiency now characterizing munic- 
ipal utilities’ operations. 


HE unreliable nature of many of 
our unregulated municipal utili- 
ties’ earning statements is illustrated 
by the practice of a certain large mu- 
nicipal water and electric system. 
Prior to June 30, 1932, interest on 
approximately $8,000,000 of the 
water department’s funded debt was 
paid from general tax fund. At that 
time, however, pressure was brought 
to bear with the result that the water 
department’s income statements for 
the year ended June 30, 1933, were 
to reflect this interest item. Unfor- 
tunately, funds from operations were 
insufficient to meet the additional 
charges. Consequently, a plan was 
devised whereby rates on water con- 
sumed for city purposes were in- 
creased sufficiently to provide the nec- 
essary revenue. Here was a case of 
discrimination and diversion of funds 
with payment ultimately falling on the 
shoulders of the taxpayers. 
The same department during its life 


has received substantial tax advances 
upon which there is currently over 
$20,000,000 accrued interest due the 
city. The water department’s finan- 
cial statements have never reflected 
this element of cost, although it is in 
excess of total reported surplus. Tax 
advances and donations are approx- 
imately $48,000,000. 


ie connection with the proper alloca- 
tion of joint costs, an undue bur- 
den has been placed on the water de- 


partment. Hydroelectric facilities are 
furnished the electric department vir- 
tually at the city gate free of cost, 
the water department constructing 
and maintaining all but the generating 
stations. This is no small item, when 
it is realized that the water is brought 
in through the city’s aqueduct from a 
distance of several hundred miles. 
Furthermore, the electric depart- 
ment has been guilty of certain con- 
struction expenditures for purposes of 
little value. Several years ago the de- 
partment undertook construction of a 
transmission to tidewater, some 20 
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miles distant. Unfortunately, permis- 
sion to pass through intervening cities 
was not obtained, with the result that 
an investment of several million dol- 
lars is today worthless. 

Regarding the adequate supervision 
of accounting practice for government 
enterprises, it might be well to point 
out its application in connection with 
the Tennessee valley project. Here is 
a vast undertaking with public funds 
devoted to furtherance of navigation, 
nitrate production, and electric power 
development in the Tennessee valley. 
Of the three activities the unprofit- 
ableness of navigation and nitrate 
production is rather generally con- 
ceded. Electric power production, at 
least according to the vociferous pro- 
ponents of the plan, is to be self-sus- 
taining. 
~—_ virtually all construction and 

operating costs are joint expendi- 

tures, their proper allocation to the 
various activities are essential if the 
layman is to obtain from the accounts 
an accurate reflection of costs. This 
applies especially to power operations 
since the political interests involved 
would hardly welcome an unfavorable 
profit situation. Failure of adequate 
profit showing, therefore, would pro- 
duce sufficient incentive for account- 
ing legerdemain so common in public 
finance. 

The limited profit possibilities in 
this direction are indicated by the fol- 
lowing summary of facts taken from 
the Muscle Shoals report of Lieuten- 
ant Colonel Tyler, Army Engineer 
Corps: 

1. The total value of Wilson Dam 
and the seven proposed hydroelectric 
plants comprising the utility division 
of the Tennessee valley project is 


given at $121,000,000. In arriving 
at the estimate it was assumed that 
values of hydroelectric plants are es- 
tablished by the cost of producing an 
equivalent amount of energy from 
modern steam plants located in that 
territory. 

2. The practical market for the 
system’s power lies within a radius 
of approximately 200 miles of Muscle 
Shoals. This territory is already 
served by seven large private utility 
systems. Service is highly depend- 
able with all important load centers 
connected with two or more inde- 
pendent sources of supply. 


3. Dependability of government 
service cannot equal that of private 
utilities. 

4. Total practical output of Cove 
Creek and Wilson Dams estimated 
at approximately 1,000,000,000 kilo- 
watt hours annually. Current de- 
mand in that area was approximately 
1,900,000,000 kilowatt hours in 1930. 

5. That government power sales 
will equal capacity of two plants for 
many years is unlikely. On the base 
of a rate 20 per cent below private 
rate now in effect, the report esti- 
mates governmental sales at the end 
of fifteen years to be approximately 
724,000,000 kilowatt hours annually. 

6. Gross revenue at the end of 15- 
year period was placed at $7,325,000 
annually. Cost of operation $8,430,- 
000, leaving an annual deficit of $1,- 
105,000. 


Aue this to the losses of pre- 
ceding years the total deficit 
over the 15-year period from electric 
distribution is estimated at $39,674,- 
000. With 20 per cent lower rates in 
effect over the period savings in cus- 
tomers’ bills of $17,917,000 are esti- 
mated leaving a net deficit of $21,- 
757,000. On this basis government 
costs would exceed private rates by 
roughly 25 per cent. 
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/. Capital costs of the transmission 
system at the end of 1946 were placed 
at $127,703,000. 


&. The report concludes by stating 
that the preceding estimates of gross 
revenue represent maximum figures 
and that under actual operating con- 
ditions the government’s loss would 
undoubtedly substantially exceed the 
estimate. 


w the basis of the preceding 
points, is not the taxpayer suffi- 
ciently involved to require the protec- 
tion afforded by adequate accounting 
supervision? Especially does this ap- 
ply to the power project since a favor- 
able public reception is valued politi- 
cally. 

Consequently, the taxpayer’s inter- 
est demands that power should receive 
its share of dam, reservoir, power- 
house, and forebay structure costs. In 
addition, construction is contemplated 
of various dams for navigation, flood 
control, and reregulating purposes 
which more or less directly increase 
the power output of other units. Al- 
location of a portion of these costs 
to power is also a requisite. 

Engineering costs and other ex- 
penditures generally classified as 
“overheads” should receive proper 
analysis since in an undertaking the 
size of the Tennessee valley project 
these items are not inconsequential. 
Following the proper allocation of 
capital costs to various projects, the 
distribution of operating expenses 
may prove less troublesome. 

And finally, however futile may be 
the suggestion, let us have one govern- 


mental project which charges as an 
operating expense interest on all funds 
advanced by the Federal government. 


iy view of the preceding facts the 
need for adequate accounting prac- 
tice is obvious if only to permit the 
taxpayer to see the full amount of his 
contribution to the furtherance of 
“progressive” ideals. 

In the majority of cases the cost 
of inefficiency and discrimination is 
ultimately defrayed by the taxpayer. 
Consequently, before embarking on an 
extensive program of unregulated mu- 
nicipal operation, the American people 
should consider the following warning 
given all Canadians by the Royal 
Commission to Inquire into Railways 
and Transportation in Canada: 

We feel compelled, as a matter of pub- 
lic duty, to strike a serious note of warn- 
ing to the people of Canada. Unless the 
country is prepared to adopt the plan we 
have proposed or some other equally ef- 
fective measure to secure the efficiency and 
economic working of both railway systems 
and thereby reduce ~ burden 
on the Federal Treasury . . the only 
course that would be left would be either 
to effect savings in national expenditures 

. or to add still further to the bur- 
dens under which the industries of the coun- 
try are suffering by the imposition of yet 
further taxation. Failing the adoption of 

one or the other of these courses . . 

the very stability of the nation’s finances 

will be threatened with serious con- 
sequences to the people of Canada. 

While the Royal Commission was 
concerned primarily with transporta- 
tion, the fundamentals were the same 
as those underlying our own transition 
to municipal ownership—namely the 
assumption of business risk by gov- 


ernment. 





“yy we control business in the public interest we are also 
bound to encourage it in the public interest or it will be a bad 
thing for everybody and worst of all for those on whose behalf the 


control is nominally exercised.” 


—Tue Late THEODORE ROOSEVELT. 
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What Others Think 








ERILY, “a prophet is not without 
honor save in his own country 
and in his own house.” Recently the 
Des Moines Tribune published the fol- 
lowing under the title “Streamlined 
Trains” : 
The time will come when people will 
travel in stages moved by steam engines, 
from one city to another, almost as fast 


as birds fly. . 

Passing through the air with such veloc- 
ity, changing the scene in such rapid suc- 
cession, will be the most exhilarating, 


delightful exercise. . 

Twenty miles an hour is about thirty-two 
feet per second; the resistance of the air 
will then be about one pound to a square 
foot; but the body of the carriages will be 
shaped like a swift swimming fish, to pass 
easily through the air—From a Prophecy 
of 1813 by Oliver Evans, Philadelphia, 


Penn. 


The fulfillment of this prophecy re- 
cently, with the placing in service of the 
first streamline railroad train in this 
country, has occasioned much favorable 
comment. Certainly, it is a practical 
demonstration that the railroads have 
switched to a new policy in their effort 
to recapture lost patronage. 

Early in 1933 before the appointment 
of a Federal Coordinator of Transpor- 
tation, the railroad industry was active- 
ly laying plans to recapture its lost 
passenger business. In May, 1933, one 
carrier announced designs for a new 
high-speed, light-weight, streamline 
train, which, when recently introduced, 
proved to be a sensation in the trans- 
portation world. Other companies like- 
wise are experimenting with new equip- 
ment. 


ye is other evidence that the 
railroads were on the right track 
before the close of 1933, a year which 
Railway Age says “has gone into his- 
tory as one of the worst years through 


The Railroads Snap Out of Their Coma 
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which the railways and the industries 
that are dependent upon them for busi- 
ness ever passed.” ‘The railroads were 
“awakening.” Late in 1933 the Raleigh 
(N. C.) News and Observer comment- 
ed upon the fact that for the first time 
in five years the railroads in the state 
had applied to the corporation commis- 
sion for the right to increase and im- 
prove service. The editorial continues: 


The truth has been that in the past the 
chief foe of the railroads has not been bus 
competition but the reactionary attitude of 
the railroads themselves. Bus competition 
first came at a time when, due to prosper- 
ous conditions, the losses to the busses were 
offset by gains in carloadings and long- 
haul passenger service. For that reason 
the railroads neglected to meet the new 
competition at the outset by improving 
their own services and waited until the 
pinch of the depression made horribly ap- 
parent the inroads which the busses had 
made into the transportation business. 
Even then the railroad managements failed 
to meet the competition, petitioned railroad 
commissions to allow them to make their 
service worse in order to save money. Only 
within the last year have the managers of 
railroads indicated that they had learned 
that the success of rail transportation lay 
in the improvement of rail transportation. 


This trend toward improved rail serv- 
ice affects freight as well as passenger 
transportation. The Business Week 


stated: 


Freight trains all over the United States 
now rival passenger trains in speed. The 
Maine Bullet, the Vermont Rocket, the 
Speed Witch, the Blue Streak, the Katy 
Komet, and many others with names and 
numbers equally well known along their 
overnight trails are racing against trucks 
that will cover 200 or 300 miles of high- 
way before sun-up. 

Shippers demand overnight delivery in 
their trading area. This service was in- 
augurated by trucks. The railroads have 
discovered that only by giving the same 
speedy service can they compete effectively. 
And speed over the rails must be coupled 
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with pickup and delivery and low rates on 
merchandise freight. 

All roads have probably speeded up 
freight service to some extent. The aver- 
age speed of freight trains increased from 
12 miles per hour in 1925 to more than 
15 miles per hour last year, but this has 
probably resulted as much or more from 
lighter traffic during the lean years as from 
the desire to meet the speed of truck com- 
petition. 


F the half-dozen examples, cited 

by Business Week, of improved 
freight service by the rails in different 
sections of the country, the following 
excerpt is typical : . 


The Speed Witch put on by the Pennsyl- 
vania and New Haven in 1931 between 
Baltimore and Boston carries Lynnhaven 
oysters into Bluepoint and Cotuit territory 
at 33.7 miles per hour, including stops, over 
the 412-mile stretch. This month the same 
roads, in conjunction with the Boston & 
Maine, inaugurated third-morning delivery 
service in New England of freight from 
Chicago and St. Louis and first-morning 
delivery from Potomac Yard (‘Washing- 
ton) of freight from the South. All 3 
trains connect at New York with another 
which turns the cars over to the Maine 
Bullet at Cedar Hill, Conn. The new 
service is available to all classes of carload 
traffic. 


Business Week tells us of another 
forward-looking experiment by the rails 
in freight service: 


The success of the Pennsylvania Rail- 
road’s experiment with door-to-door collec- 
tion and delivery of freight is no sur- 
prise to shippers. “Why didn’t they do 
it sooner?” is the comment most com- 
monly met. “Why don’t all roads do 
it?” ranks second. But older traffic man- 
agers see the experiment as the turning- 
point in their 15-year fight for this type of 
service. Here, in actual operation, is by 
far the most extensive store-door installa- 
tion in the United States. Its success, they 
predict, will force it into every other rail- 
road within five years. 


INCE a modernizing program seems 

to be conceded to be one of the 
most effective means of restoring traffic 
to the rails, the stage is pretty well set 
for carrying out such a program on a 
large scale. As a recent issue of Stock 
Market Finance points out, there is a 
“huge vacuum” of unfilled business for 
the railroad equipment industry, which 


has been built up during the past few 
years, when railroads have been com- 
pelled by poor financial conditions and 
reduced earnings to neglect normal 
maintenance and replacement. 

To quote further from this publica- 
tion: 

Taken all in all, it is estimated that the 
railroads will need to spend more than 
12 billions to restore their plants to proper 
condition as judged by the standards exist- 
ing prior to the depression. That the gov- 
ernment appreciates the gravity of the pe 
ent situation and the dangerous lack of 
adequate rail equipment is shown by its 
willingness to loan funds to the roads for 
purchase of new equipment. In the space 
of about two months approximately 200 
millions of PWA loans have been 
to the carriers for new rolling stock, air 
conditioning purposes, rails, electrification, 
and bridge construction. 

At the same time, it is reported that 
railroad equipment manufacturers in- 
tend to push their plans for revolution- 
ary changes for rail passenger transpor- 
tation, which they consider to be inevi- 
table. 

Evidence of the favorable interpreta- 
tion of the trend toward modernizing 
rail transportation abounds. The Chi- 
cago Daily Tribune, for example, sug- 
gests that we cease senseless public 
spending and lend a hand to the re- 
juvenation of our transportation sys- 
tem, as a means to restoring financial 
health. “Congress,” the Tribune sug- 
gests, “should assist by rewriting the 
whole Interstate Commerce Act, with 
the new thought in mind that our prin- 
cipal carriers are the lifeblood of our 
commerce rather than a necessary evil.” 


— in their attempt to 
render a much-needed modernized 
service, the railroads apparently have 
not been hampered up to this time by 
additional stringent regulation. Recent 
developments recorded in the daily 
press, however, indicate a possibility 
that the NRA may yet take the rail- 
roads under the wings of the Blue 
Eagle. General Johnson of the NRA 
is said to be actively concerned with 
the “correction of certain conditions in 
the railroad transportation industry 
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which have come to the attention of the 
President and which might, upon in- 
vestigation, come within the provisions 
of the NRA.” 

Too much regulation, it has been con- 
tended by some, was chiefly responsible 
for the plight in which the railroads 
found themselves in 1933. Too little 
regulation of competing carriers has 
been held by others to be the biggest 
handicap which confronted the rail 
lines. Still a third view, expressed in 
the year-old report of the National 
Transportation Committee, stresses the 
point that the excessive decline in rail- 
road revenue was due chiefly to the 
failure of the railroads to adapt them- 
selves to changing conditions. 

The view that the principal reason 
for the railroads’ poor showing prob- 
ably has been their /aissez faire policy 
has been supported by the findings of 
Coérdinator Eastman. True, he favored 
government ownership and operation as 
the ultimate solution to the railroad 
problem, but he steered away from fur- 
ther regulation at present, and ap- 
praised the problem as one which could 
best be solved by the rail carriers them- 
selves. 

“Tt is well,” he stated, “that the man- 
agements should have the chance to 
apply the principles of statesmanship.” 

Moreover, the administration has 
taken steps to assure the railroads of 
such an opportunity. The Federal gov- 
ernment, through the Public Works 
Administration, is making huge sums 
available for loans to the roads. One 
carrier has obtained $77,000,000 for an 
electrification program and new equip- 
ment. This again is in striking contrast 
to the administration’s policy toward 
the regulated electric utility industry, as 
in that field the Federal government 
has not only entered the power business 
itself, but is also lending: Federal funds 
to municipalities to build plants to com- 
pete with established private enterprises. 


A” in addition to its railroad en- 


couragement policy, the New 
Deal has intentionally, or otherwise, 
further benefited the railroads through 


the administration’s action in devaluat- 
ing our currency. As a result of this 
reversal of the currency situation, 
Americans, who have found it advan- 
tageous to travel abroad, are now in- 
clined to favor American resorts, and 
the rails should get their share of this 
traffic. At any rate, such is the reason- 
ing of the Birmingham (Ala.) News, 
which predicts a “remarkable expan- 
sion” in travel in the United States 
during the coming spring and summer 
months because of the devaluated dol- 
lar. “What the foreign tourist agencies 
and the ship companies lose should be 
gained by the railroads,” says an edi- 
torial in the News, which continues: 


It is to be expected that thousands of 
Americans, who ordinarily would be pur- 
chasing steamship tickets, this summer will 
be buying railroad tickets instead. Mountain 
resorts and beaches in the United States 
have every reason this year to expect many 
patrons of the type who usually would not 
be stopping short of the Alps or the 

Mediterranean. 

The probability of a great increase in 
railroad business during the summer lends 
a special interest to the plans now going 
forward for the reopening of the World’s 
Fair at Chicago. There is no question of 
the fact that the exposition last year did 
a great deal in the way of stimulating rail- 
road traffic throughout most of the United 
States. During the approaching season, it 
is likely that the high cost of foreign travel 
will have the effect of swelling the crowds 
on the midway. 

Anticipating spring and summer business, 
many agencies have begun to emphasize do- 
mestic tours. They believe that 1934 will 
be a banner year for the kind of travel 
which keeps the dollar at home. 


ILL the railroads again lead the 

way to more prosperous days? 

The answer probably is yes, provided 

they are given the necessary freedom 

in the birth and development of such 

ideas as exemplified by the streamline 

train and the hazarding of its accept- 

ance on the part of the public. Such 

is the thought expressed by Nation’s 

Business in a recent editorial by Merle 
Thorpe. Mr. Thorpe continues: 

Would the state—should the state—feel 

as free to risk tax money on the develop- 


ment of streamlining as individuals codp- 
erating voluntarily? Would there not at 
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least be a lag, a disheartening delay? 

There is much concern for freedom of 
the press. There should likewise be anxiety 
for the freedom of ideas and for the free- 
dom to develop those ideas. It takes no 
partisan of the old deal to see that as 
long as men “do not believe that enterprise 
is possible they will inevitably do the very 
things which discourage it most. And 
without enterprise you do not get recovery 
under a capitalist system or, for that mat- 
ter, under any economic system.” 

To suffocate or to chill business initiative 
would do no service either to recovery or 
to reform, as the President clearly intimates 
in his budgetary decision to reduce public 
enterprise to normal by 1935. The logic 
of events, as much as hope, directs the 
interpretation that Mr. Roosevelt recognizes 
the need for private enterprise, and that 
he is earnestly disposed to speed its revival. 


One thing is certain the railroads are 
unquestionably resuming speed and 
otherwise modernizing and improving 
their service, and in that the public will 


rejoice. 
—E. S. B. 
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The Taxpaying Voter and 
Municipal Ownership 


HE taxpaying voter is apparently 

beginning to sit up and take notice 
of how the government proposes to 
spend the taxpayers’ funds. In St. Paul 
over 82,000 turned out to vote on the 
municipal ownership question, as re- 
corded in the FortnicHtty’s “March 
of Events.” It was the largest vote 
ever polled in a primary election, ac- 
cording to the St. Paul Pioneer Press, 
and it came “gratifyingly close to being 
the total of the entire registered vote.” 
The result was the defeat of the pro- 
posed bond issue of $10,230,000 for a 
city-owned electric plant. 

Strangely enough, the Press informs 
us, this record-breaking vote was cast 
during a primary election. Primary 
elections in the recent past, have been 
notorious for the small vote turned out. 

The “heavy” voting on the municipal 
ownership question in the city of Mc- 
Cook is particularly noteworthy because 
it is the home town of U. S. Senator 


George W. Norris. Most of the Sena- 
tor’s neighbors, ignoring his urgent plea 
for a municipally owned electric plant, 
went to the polls and refused (by al- 
most 2 to 1) “to take unto themselves 
a $250,000 bond issue” as reported by 
The McCook Tribune. Commenting on 
the exceptionally large poll of 1,764 
votes, this tri-weekly publication states : 


Interest in the proposition of securing a 
quarter of a million dollar loan from the 
government was keen. The ballot today 
will be remembered as one of the “heavy” 
votes. Especially at a special election, such 
a total number of votes as was cast is 
considered large. 

The vote stands high in McCook history 
of balloting. It is recalled that the biggest 
day at the polls in this city was ended with 
almost 2,200 votes recorded. On the other 
hand, the low ballot for the city in past 
years was about 750. On special elections 
however, often not that many persons exer- 
cised their right of citizenship. 

Intense campaigns preceded the elec- 
tion, according to the Tribune. Of 
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Senator Norris’ urgent appeal in favor 
of the proposed bond issue, the Tribune 
says: 

Senator George W. Norris came into the 
local problem by his own wish. He wrote 
a 6-page letter to the mayor and city 
attorney in defense of their plan to build 
a city-owned plant. 

Lining up with his former principles of 
antiutilities, the Senator called for citizens 
of McCook to follow his lead and believe 
what he believed. His letter was published 
as a paid advertisement in the Tribune. 


HIS unprecedented interest of the 

St. Paul (and McCook) voters is 
in striking contrast to the attitude 
toward this question reflected by the 
citizens of Birmingham (Ala.) when 
they had occasion a short time ago to 
decide whether or not the city should 
own and operate its own electric distri- 
bution plant. Although the answer to 
municipal ownership in Birmingham 
was also an emphatic “No,” only 17,000 
of a total of over 100,000 qualified 
voters took the trouble to go to the 
polls, as was pointed out in the No- 
vember 23rd issue of the FoRTNIGHTLY. 
Birmingham has a total population, ac- 
cording to the 1930 census, of 259,678. 
The population of St. Paul is 271,606. 

Likewise in Knoxville (Tenn.), de- 
spite much agitation by both sides in the 
municipal ownership controversy a 
comparatively small percentage of the 
electorate actually decided the question 
at the polls. Knoxville (the home of 
the TVA) has a population of 105,802 
(1930 census), yet only 7,865 votes 
were polled when the city decided by a 
2-to-1 margin to go into the electric 
power business. 

In a number of other cities, some of 
which held similar referendums in con- 
junction with the regular fall elections, 
voters indicated only passing interest 
in the municipal ownership question. 
It will be recalled that Akron and San- 
dusky, Ohio, and Camden, New Jersey, 
voted in favor of municipal ownership, 
whereas Youngstown and Cincinnati, 
Ohio, Salt Lake City, Utah, and San 
Francisco, California, voted in opposi- 
tion to municipal plants. Only in San 


Francisco was there a sizable vote cast. 
Out of a total population of 634,394 
(1930 census) 143,238 voters, by a ma- 
jority of a few hundred, favored pri- 
vate ownership. Actually the margin 
of victory was much wider because a 
two-thirds majority was required for 
approval of the municipal electric plant 
bonds. 

Probably, the vote in San Francisco 
was the first to herald this awakening 
of interest on the part of the taxpaying 
voter. Not only did the San Francisco 
election poll a larger percentage of its 
electorate than did the other cities, but 
the San Francisco voters showed an un- 
usually keen sense of discrimination. 
While approving two bond issues for 
other municipal projects they refused 
to favor the proposed bond issue to 
finance a municipally owned power 
plant. 


uT let us return to the more recent 

St. Paul referendum on this ques- 

tion. Here, the indication that the 

voters are stopping to analyze such 

propositions is emphasized further by 

an examination of the issues involved, 
such as we find in the Pioneer Press: 


The defeat of the bond issue is gratify- 
ing. It saves St. Paul from an ill-conceived 
venture into municipal ownership which 
was sure to be expensive to the taxpayers 
and would have added vastly to the bonded 
indebtedness of the city without solving the 
electric problem. 

The advocates of municipal ownership 
apparently put up this scheme for a partial 
plant capable of supplying only about one 
third of the service out of what seemed to 
them political expediency, feeling that the 
larger amount necessary for a complete 
plant would frighten the voters away from 
their proposition. They did not succeed in 
allaying the fears of the taxpayers by con- 
fining the proposal to a $10,230,000 ex- 
penditure, and they were almost completely 
silent in the face of criticism of the financial 
set-up and operating prospectus of the par- 
tial plant. The voters did stop to analyze 
the scheme and they found it full of faults 
and unsound premises which rendered 
weightless the promises made by the advo- 
cates. 


It might be argued that the primary 


election for nominees for city offices, 
which was held in conjunction with the 
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St. Paul Pioneer Press 


THE MAYOR LENDS A HAND 


St. Paul vote on the municipal owner- 
ship question, was responsible for bring- 
ing out the record vote in that city. 
This position is untenable, however, not 
only because previous St. Paul munic- 
ipal primaries have only turned out a 
corporal’s file of voters, but in this in- 
stance the successful nominee, the in- 
cumbent mayor, was actually the chief 
sponsor for the defeated project. But 
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here again a carefully discriminating 
electorate turned thumbs down on the 
plant itself. 


"ho Baltimore Sun also recognizes 
this change in the voter’s attitude 
toward his civic responsibilities. Stat- 
ing that it believes the question of mu- 
nicipal ownership of electric plants is 
one which every municipality should 
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decide for itsself, the Sun says as fol- 
lows: 

The most interesting feature of the St. 
Paul election was that it gave indication 
that the electorate had weighed the scheme 
and reached its own conclusions on the 
merits of it. The result indicates that the 
electorate is going to do its own thinking 
in the matter. 


Incidentally, the Sun feels that the 
result of the St. Paul vote should dis- 
sipate some of the fears of the utilities 
that, under the pronounced leanings of 
the Roosevelt administration to public 
ownership of electric light plants and 
distributing facilities, there would be a 
general movement to put cities into the 
business. 


HE Financial World views the St. 
Pauls’ voters rejection of the mu- 
nicipal ownership proposal as a refusal 
of taxpayers to add to their burdens. 
“L. G.’s column” in this investment 
weekly states : 
Although the clamor still persists for 


municipal ownership of public utilities, it 
is not likely to get very far. St. Paul’s 
turning down the proposition only points 
to a condition not political but a condition 
in place of a theory that is acting as an 
effective barrier to general acceptance of 
this proposition by communities. Tax bur- 
dens have become so excessive that voters 
are difficult to secure in sufficient number to 
approve such propositions. Most communi- 
ties likewise have reached the deadline for 
further borrowing with safety. That is 
putting a damper on municipal ownership. 
But regardless of the outcome of 
these various tests on the municipal 
ownership proposition, it is gratifying 
to see that the taxpaying voter is defi- 
nitely determined to have his say so 
on this important question. 
—E. S. B. 
Tue Recorp Vore. Editorial. St. Paul 
Pioneer Press. March 8, 1934. 
Pustic Prant Dereatep. The McCook Trib- 
une. February 6, 1934. 
TuespAy’s Primary. Editorial. 
Pioneer Press. March 7, 1934. 
No Stampepe. Baltimore Sun. March 9, 
1934. 


St. Paul 





Curbing the Utilities 


N February 9, 1934, the United 

States Senate passed without a 
record vote and without amendment 
S. 752, known as the Johnson Bill. At 
the time of the present writing, the bill 
was before the House and was gener- 
ally regarded by Washington observers 
as likely to be enacted with the Presi- 
dent’s signature during the current ses- 
sion of Congress. 

The purpose of this bill is too well 
known to the readers of the Forrt- 
NIGHTLY to require repetition here other 
than to state that it would bar utilities 
from entering the Federal district 
courts in regulatory litigation seeking 
to restrain the enforcement of state 
commission orders. 

An honest review of the discussion 
concerning this bill in and out of Con- 
gress fails to indicate that there will 
be any lasting substantial advantage or 
disadvantage to the public or any other 


in the Federal Courts 


parties usually involved in regulatory 
litigation. Even a casual survey of util- 
ity rate appeals in state and Federal 
courts by any one interested enough in 
the facts to make it would show that 
those who hope that utility litigation 
will be expedited by the Johnson Bill 
are probably doomed to disappointment. 
Likewise, due for an awakening are 
those who believe that state courts are, 
as a rule, less considerate of constitu- 
tional property rights than the Federal 
courts. 


Nn the other hand, it is apparent 
that the enactment of the Johnson 

Bill will be the end of a long-drawn-out 
battle which has tended, not only to 
impair the prestige of commission regu- 
lation, but to disrupt public relations of 
operating utilities. It would also mean 
the end of the wearisome argument 
that commission regulation has been 
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hindered and ham-strung by the delays 
and delinquencies of our Federal courts. 
Accordingly, a disinterested observer 
might well be tempted to the view that 
since the bill won’t really hurt anybody 
and will stop futile argument, we ought 
to pass it and get it over with. 


Wr the furore over the merits 
of the Johnson Bill will probably 
be shown up as a tempest in a tea pot, 
it is interesting to note the numerous 
errors of fact that passed without 
question or refutation on the floor of 
the Senate during the debate on this 
measure. 

The principal, and certainly the most 
effective, exhibit of the advocates of 
the bill was the case of Public Service 
Commission v. Great Northern Utilities 
Co. This case arose on an order by 
the commission on September 21, 1927, 
when the Montana commission on its 
own motion investigated a rate war be- 
tween two natural gas utilities in 
Shelby, Montana. In a _ well-written 
opinion handed down January 22, 1929 
(P.U.R.1929B, 176), the commission 
decided that all rate wars were eco- 
nomically wasteful and that there was 
no sense in letting two utilities dissipate 
their resources in a battle to the death. 
The commission fixed the minimum 
rate level for both companies. The 
utility companies did not believe that 
the Montana statutes gave the commis- 
sion the right to fix minimum rates as 
distinguished from maximum rates and 
challenged the commission’s order on 
that ground. A lower court thought 
otherwise. The Montana Supreme 
Court on July 29, 1930 (P.U.R.1930E, 
134) sustained the statutory authority 
of the commission to fix minimum rates 
and remanded the case for further 
proceedings on its merits by the lower 
court. At this point the utility dis- 
missed its suit in the state court. 
Thereafter, the utility company sought 
a Federal court injunction on the theory 
that the refusal of the state commission 
to permit it to compete at lower rates 
than its rival amounted to unconstitu- 
tional confiscation of its property. The 


Federal court in an opinion by Ju 
Bourquin sustained this view (P.U.R. 
1931E, 1) and granted an injunction on 
August 17, 1931. 


A“ appeal was taken to the United 
States Supreme Court and the 
cause was remanded to the district 
court for further findings (285 U. S. 
524). Upon remand of the case the 
district court confirmed its former de- 
cision on October 5, 1932 (1 F. Supp. 
328). Another appeal was taken to 
the United States Supreme Court and 
the district court was reversed (289 
U. S. 130, P.U.R.1933C, 225). Before 
the district court could follow the direc- 
tions of the Supreme Court on the re- 
mand (filed May 15, 1933), the utility 
voluntarily dismissed its suit on Janu- 
ary 30, 1933, because the Montana 
commission had voluntarily vacated its 
own order and had put into effect a new 
order approving of even lower rates by 
the utility than those which the latter 
had previously sought to establish. 

These are the facts, most of which 
were made known in a sharp letter of 
criticism from Federal Judge Bourquin 
against Senator Norris of Nebraska, 
which the latter gamely made public 
in the Congressional Record. Here is 
Senator Norris’ version in the Congres- 
sional Record: 

On September 21, 1927, the commission 
made an order for the hearing of rates, 
and took charge of the case. Bear that 
date in mind. September, 1927. It went 
on to the supreme court of Montana, and 
was twice heard by that court. It went 
to the Supreme Court of the United States 
twice. It came back from the Supreme 
Court of the United States on February 29, 
1932. It had not as yet been tried except 
in the state court, and the proceedings there 
were entirely nullified and set aside when 
the suit was dismissed. 


T is difficult for one to understand 

how Senator Norris believes that a 
dismissal by the utility appellant of its 
suit against the commission order in 
the state courts “entirely nullified” the 
state court proceeding. It certainly did 
not nullify the law laid down by the 
state supreme court to the effect that 
the state commission has the right to 
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fix minimum rates. That is still the law 
out in Montana and it was established 
in that case. It certainly did not nullify 
the commission’s order, but on the con- 
trary had the effect of leaving the com- 
mission’s order in effect. 

Judge Bourquin’s letter pointed out 
that the whole case had to do with an 
attempt by the commission to maintain 
higher rates and that it was the utility 
company that wanted to lower them. 
Senator Norris’ reply was as follows: 

I do not know anything about what the 
dispute was, except that it was as to rates; 
and, according to what he says in his letter, 
the Federal court was in favor of a lower 
rate than the state court; but that does 
not meet the point—that only further illus- 
trates the delay that is now taking place 
under our system of judicial procedure. 


T is difficult to understand how Sena- 

tor Norris acquired his detailed 
knowledge of the complicated career 
of this decision without taking the 
slightest interest in finding out what it 
was about. One wonders if Senator 
Norris would be so preoccupied with 
the abstract principle if the case had 
also incidentally involved an attempt to 
reduce utility rates. 

The most frequent assertion made by 
the advocates of the Johnson Bill was 
to the effect that it gave the utilities 
an unfair advantage in litigation—one 
not enjoyed by other citizens. On this 
point Senator Norris remarked: 

A public utility company, organized usual- 
ly under the laws of Delaware or Maine, 
though operating in Montana or Illinois 
or Nebraska, Kansas, or other states, can 
take advantage of the fact that under the 
law, because it is a nonresident corpora- 
tion, it can go into the Federal court. 
It has its choice of going into the Federal 
court or into a state court. I do not have 
it; you do not have it, Mr. President; the 
common, ordinary individual or corporation 
in your state does not have it; but com- 
panies incorporated in one state and doing 
business in another do have it. 

As a matter of fact it is doubtful if 
the Senator could give the names of 
three or four important Federal deci- 
sions on utility regulation involving 
commission rate orders which went into 
Federal court on grounds of diversity 


of citizenship. Readers of the Fort- 
NIGHTLY are well aware that the in- 
variable ground assigned for Federal 
jurisdiction is the constitutional ques- 
tion of confiscation, a ground which 
Senator Norris or any other citizen 
could assert in Federal courts as well 
as the utilities, if the property were in 
danger of confiscation. 

In his concluding remarks, Senator 
Norris gave what he thought a typical 
picture of the abuses of Federal litiga- 
tion. He stated: 


In the Montana case and all other cases 
like it where the corporation has gone into 
one set of courts, the state courts, and been 
defeated, it has pursued a course something 
like this. Just at the end of the proceeding, 
before final judgment is rendered, knowing 
what is coming, it dismisses its case so 
that final judgment cannot be rendered, 
and commences the action anew. 


NY practicing attorney knows that 

this cannot generally be done. In 
discussing the Montana case and an- 
other case coming from Kentucky 
(Black & White Taxicab & T. Co. v. 
Brown & Yellow Taxicab & T. Co. 
[1928] 276 U. S. 518), Senator Logan 
(D.), of Kentucky, condemned the lack 
of evidence of abuse of Federal process- 
es along the lines indicated by Senator 
Norris. Senator Logan stated: 


If another case in the United States could 
be produced where a decision similar to 
that in either of these two cases was ren- 
dered, the two able and distinguished 
Senators would certainly have brought it 
to the attention of the Senate. The reason 
why they cannot produce another case, the 
reason why they have been unable to find 
another case, is that the thing pointed out 
by those who have argued in favor of 
the bill cannot happen unless some lawyer 
is very derelict in his duty. To say that 
a suit may be instituted in the state courts, 
and prosecuted through all of the state 
courts, and, when it is finished there, the 
litigant can go back and start in the Federal 
courts and go through all of the Federal 
courts, is a statement that at once con- 
vinces me that the two distinguished states- 
men have grown gray in the service of 
their country in Congress, but they have 
forgotten court procedure. 


og Logan observed that the 
cost of litigation in the Federal 
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courts is not greater than it is in the 
state courts (Senator Norris subse- 
quently expressed his belief that Fed- 
eral litigation is more expensive). 
Senator Logan also pointed out that 
the state courts are more burdened with 
business and congested than Federal 
courts and that the United States Su- 
preme Court is more nearly up with its 
work than any state court of which he 
knew. (Incidentally, the Montana case 
was before the state tribunals four and 
one-half years and before the Federal 
courts only one and one-half years.) 
Senator Hebert (R.), of Rhode Island, 
opposing the enactment of the measure, 
stated : 

The fundamental vice of the pending bill 
lies in the fact that it deprives a single 
class of citizens in a special kind of pro- 
ceeding of normal recourse to the Federal 
courts in enforcing the rights reserved to 
all citizens under the Federal Constitution. 
In this respect the bill is discriminatory 
and unfair. Whether or not actually un- 


constitutional, it is repugnant to the Ameri- 
can principle of equality of all citizens be- 
fore the courts. 


A MINORITY report of the Senate 


Judiciary Committee on the bill 
was presented by Senator Austin (R.), 
of Maine which was as follows: 


Since the bill is discriminatory; since it 
is a step toward the abolition of Federal 
courts; since it is unnecessary if a stay 
of the order complained of is granted by 
state courts; since states which choose to 
surrender the protection of Federal juris- 
diction may do so by passing a stay order 
in such cases; since other states ought not 
to be compelled by Congress to surrender 
this protection; since the bill could result 
in a denial of a review of the facts found 
by the state courts; since, pending litiga- 
tion, a confiscatory order could destroy pri- 
vate property because of a lack of stay; 
since a stay should be provided for to do 
justice to all parties in interest; since the 
bill puts in hazard the workmen’s job; 
since it tends to destruction of private own- 
ership and establishment of public owner- 
ship of utilities; since it reduces the 
sovereign power of the Federal govern- 
ment to interpret and enforce the Federal 
Constitution and laws; since it abolishes 
an essential part of the judicial power now 
possessed by the Federal courts and there- 
fore an essential part of the sovereignty 
of the nation, I claim that the bill ought 
not to pass. 


HE usual antiutility organ, the 

Indianapolis (Ind.) News, doubt- 
ed the wisdom of the act, pointing out 
that a court test of its constitutionality 
was almost inevitable: 


The Johnson Bill to bar public utilities 
from appealing commissions’ rate orders un- 
til they exhaust the possibilities of the state 
courts is an awkward and probably un- 
constitutional way to deal with an evil. 
The proposal would deny a utility the right 
to go directly to the Federal courts in 
defense of what it believed to be its con- 
stitutional rights. If the bill becomes law, 
it will surely be tested, in which case the 
whole utility rate-fixing system may be 
held in abeyance for some time pending a 
decision. Johnson may be making a bad 
situation worse. 

On the other hand, the Washington 
(D. C.) Daily News (Scripps-Howard) 
believes that the enactment of the 
Johnson Bill removes a real barrier to 
effective regulation. It stated editor- 
ially : 

It would be instructive and useful in 
working out wise policies for the future 
really to try regulation before we abandon 
it. The step toward this end proposed in 
the Johnson Bill is not a drastic or alarm- 
ing one. It does no violence to the principle 
of judicial review for protection of private 
property. It leaves state courts in full 
possession of their power to review the 
findings of utility commissions. It leaves 
the United States Supreme Court in full 
possession of its power to review the find- 
ings of state courts. 

Since, therefore, the opposition to 
utilities in the Federal courts on regu- 
latory matters seems so deep seated, 
probably it is better that practical ex- 
perience itself will be called upon to 
show that justice in the state courts 
and justice in the Federal courts are 
different entities in about the same man- 
ner as Tweedledum and Tweedledee. 

—F. X. W. 


LimIraATION OF JuRIspicTION OF DrtstTRIcr 
Courts. Congressional Record. February 
28, 1934. 

LimITATION OF JuRISDICTION OF UNITED 
States District Court. American Bar 
Association Journal. March, 1934. 


Urmiry Ricuts. Editorial. Indianapolis 
(Ind.) News. February 7, 1934 


Better RecutaTion. Editorial. Washington 
(D. C.) Daily News. February 13, 1934. 
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Substitute for Johnson Bill 


HE House Judiciary Committee isas re- 
jected Senate Bill No. 752, introduced 
by Senator Hiram Johnson (R., Cal.), to 
prevent Federal court interference in public 
utility rate cases and has voted to report 
favorably a modified substitute by Repre- 
sentative Lawrence Lewis (D., Colo.) 
Under the Lewis substitute, Federal courts 
still could issue injunctions, but they would 
decide the cases on the basis of evidence 
presented at state commission hearings in- 
stead of holding new hearings. 
The committee vote was ti to 10 for the 
Lewis bill. 
* 


Truck-rail System Proposed 


Ca reorganization of the nation’s 
facilities for handling freight in less than 
carload lots, with rail and truck transporta- 
tion codrdinated, is proposed in a report made 
public by Joseph B. Eastman, Federal Co- 
Ordinator of Transportation. 

The report recommends that all rail mer- 
chandise services be pooled into two compet- 
ing groups, independently managed, with the 
public represented in the management. 

Eastman emphasized that neither he nor 
the Interstate Commerce Commission was 
committed to the plan, but urged that rail- 
roads give it serious consideration as a solu- 
tion of the problem presented by truck com- 
petition and resultant slumping freight reve- 
nues. 

The plan envisages an interlocking of rail 
and truck facilities through joint rates, lease, 


e 


or ownership whereby merchandise would be 
collected by truck, concentrated at key sta- 
tions by highway, and then moved to a key 
station near its destination by rail. 

Truck freighting on merchandise is now 
more economical than rail freighting, the 
report says, but highway carriers are operat- 
ing at an inadequate profit. Rail freighting 
should be more economical for any distance 
above 160 miles but highway transportation 
will continue to be cheaper up to 75 miles, 
a survey showed. 

* 


Power from Tides 


HE PWA Board of Review is preparing 

a report for Administrator Ickes on the 
application of private interests to utilize the 
tides of the Bay of Fundy for power develop- 
ment. 

The entire Maine congressional delegation 
appeared before the Board in support of the 
project, which, it is estimated, would cost 
approximately $43,000,000 and would be lo- 
cated near Eastport, Maine. 

The project is backed by Dexter Cooper, 
brother of Hugh Cooper who constructed 
the gigantic power plant development for the 
Soviet Government. It has been under con- 
sideration for fifteen years. The plant has 
been declared feasible from an engineering 
standpoint, but there is some doubt in official 
circles as to whether there would be sufficient 
market for the power developed. 

An adverse report on the project, due to 
the doubt that the power could be marketed, 
has been rendered by the Federal Power 
Commission. 


California 


Utilities Pay Half the Cost 
of State Government 


i California utilities pay considerably more 
than half the cost of the state government 
through a utility franchise tax based on a 
percentage of their gross operating revenues, 
C. O. G. Miller, president of the Pacific 
Lighting Company, says in his annual report. 
This percentage of gross operating revenues, 
according to Mr. Miller’s report, was in- 


creased i in 1933 from 7% per cent to 9 per cent. 

“The ever-mounting tax bill reached an- 
other and greater peak in 1933, amounting to 
$5,905,410,” Mr. Miller says. “This repre- 
sents an increase of $456,644 over 1932 and 
of $693,098 over 1931. The taxes of your 
corporation exceed the dividends paid to 
Pacific Lighting Corporation’s 14,922 stock- 
holders. With every dollar paid for wages 
another 60 cents is paid for taxes. 

“It appears that during the depression the 
very stability which the utility business has 
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acquired, at least in California, has been the 
cause of arousing the interest, and sometimes 
the suspicion, of those who are uninformed 
of the conditions surrounding the business 
and the limitations placed upon its earnings. 


e 


However, the utilities, which are properly 
debarred from exacting high rates in times 
of large volume consumption, should have 
the protection of a continuation of fair rates 
when volume falls off.” 


Georgia 


Municipal Utility Rate 
Rule Argued 


FTER an all-day hearing, attorneys repre- 

senting more than twenty Georgia cities 
and the Georgia Public Service Commission, 
were given until April 14th to file briefs on 
the question of whether or not the public 
service commission has the right to regulate 
rates charged by municipally owned utility 
plants. 

At the hearing, which was before Judge 
Virlyn B. Moore, in Fulton Superior Court, 
on a suit brought by the city of Albany to 
restrain the commission from enforcing a rule 
nisi to show cause on April 2nd why its 
electric rates should not be reduced, the city 
attorney of Albany made the principal argu- 


ment for the complaining cities, twenty of 
which have joined in the Albany suit. 

It was contended that under the law creat- 
ing the public service commission no author- 
ity for municipal supervision is given and 
that the word “corporations” used in the 
statute was not meant to apply to municipali- 
ties. The question of acquiescence was also 
raised, representatives of the cities contend- 
ing that by lack of interference for twenty- 
five years the commission has lost any right 
it might have had to regulate such rates. It 
was pointed out that at one time such regula- 
tion had been considered, but that the at- 
tempt was abandoned when the late Judge 
J. K. Heinz, of the supreme court, then 
special attorney for the commission, rendered 
an opinion that the commission had no such 
power. 


e 


Illinois 


Company Answers Charges 


TT Western United Gas and Electric 
Company, in a brief filed with the Illinois 
Commerce Commission, replied to charges 
made by a number of suburban communities 
of Chicago that the company’s rate of return 


is above 8 per cent. (Reported in Pustic 
Utmitms ForrnicHtty, March 29th.) The 
suburban municipalities are seeking drastic 
rate reductions. 

The company’s brief states: “The whole 
burden of argument, the entire case of the 
municipalities, is based upon the suggestion 
that the rate structure should be changed 
and a lower rate established, on the theory 
that it will increase business, a rate which 
after the lapse of years will produce, accord- 
ing to counsel, an unreasonably high return. 
In other words, the municipalities ask the 
commission to undertake managerial func- 
tions for this company and to establish a 
different rate structure for the residential 
gas business of the compa.ly, a lower rate, 
which they would justify, not on the basis 
of present operations, but on a fine spun 
theory of being ‘promotional.’ ” 


Utility Investors Mobilize 
against Legislation 


I Chicago owners of utility securities have 
begun mobilization in earnest against anti- 
utility legislation. The American Federation 
of Utility Investors, Inc., has announced the 
launching of an “aggressive program of action 
aimed to secure a fair deal for investors in 
utility securities.” The federation is on 
record as in favor of reducing excessive salar- 
ies and bonuses for utility executives, as well 
as for uniform accounting, independent audit- 
ing, and codperation with regulatory agencies 
to eliminate abuses within the utility in- 
dustry. 

The president of the federation, Dr. Hugh 
S. Magill, who is also general secretary of 
the International Council for Religious Edu- 
cation, said the program contains an ap 
to the administration against antiutility legis- 
lation “in the name of the millions of in- 
vestors in utility securities, including indi- 
viduals, philanthropies, educational and re- 
ligious institutions, savings banks, and life 
insurance companies.” 
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Iowa 


Gas Rate Cut Act Passed 


se ordinance claimed to provide a reduc- 
tion of from 25 to 33 per cent in the 
gas rate for domestic cooking was passed 
on March 19th by the Des Moines city 
council. 

Rates set out in the measure wili go into 
effect soon after April Ist unless injunction 
proceedings on the part of the Des Moines 


Gas Company interfere, the city council said. 

The ordinance as passed is the one shown 
to the council months ago by petitioners, said 
to number more than 13,000. The council had 
choice of passing the measure without altera- 
tion or submitting the question to a vote of 
the people at a recent city election. 

Besides lowering the domestic cooking gas 
rate, the ordinance raises the rate for gas 
used in heating. 


e 
Kansas 


Commission Faces Gas Tangle 


EMBERS of the corporation commission 
tackled a new problem when they called 
on the Western Distributing Company, a 
Cities Service Company subsidiary serving 
several towns in central Kansas, to explain 
a gas rate so low that i a rate-complain- 
ing community protested 
The city of Halstead had installed its own 
gas plant to compete with the private utility, 
but the private utility installed a rate so 


low that customers could buy gas at 20 
cents a thousand less than the municipal 
rate. 

If the commission denies the Western Dis- 
tributing Company the right to sell its gas 
at 20 cents less than the municipal rate, it 
is a move not easy to explain, the Topeka 
State Journal stated. If it grants the new 
and greatly reduced rate, it is likely the 
privately owned utility will get the business 
and the city-owned property, valued at 
$30,000, will stand idle. 


z 
Kentucky 


Utility Commission Bill 
Becomes Law 


ITH the statement that “its beneficial 

effects in Kentucky will depend entirely 
upon the manner of its administration,” 
Governor Ruby Laffoon has allowed to be- 
come law without his signature the bill creat- 
ing a_ public service commission to regulate 
all utilities in the state. 

“This bill,” the governor said in an ex- 
planatory message, “has occasioned the great- 
est contrariety of opinion amongst the citi- 
zens of Kentucky of any bill that was passed 
by the recent session of the general assembly. 
The governor has been importuned by many 
citizens of the commonwealth who are vitally 
interested in municipally owned utility plants 
to veto this bill for many reasons assigned by 
them. A greater number of citizens who are 
users of utility services of various kinds have 
insisted that the governor approve this bill.” 


e 


“There would have been but little opposi- 
tion to the passage of this law, had it ex- 
cepted from its provisions municipally owned 
plants,” the governor continued. “The fact 
that the cae assembly did not accept the 
amendment that was offered excepting from 
the provisions of the law city-owned plants, 
does not of itself furnish a sufficient reason 
for the governor to veto this bill. Therefore 
he has decided to let it become a law without 
his approval.” 

The bill was passed in the house of repre- 
sentatives by a vote of 69 to 19 and in 
the senate by a vote of 24 to 13. 

The commission of three men to be appoint- 
ed by the governor to regulate utilities in 
the state must be named within twenty days 
after the effective _ of the act, June 13th. 
Not more than two of them may be members 
of the same political party, and all may be 
removed from office by the governor, subject 
to an appeal to the courts. Each commission- 
er will receive $5,000 a year. 
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Maryland 


Will Fight P. S. C. Ruling 


A* organization of Allegany county auto- 
mobile owners who work in Cumber- 
land was formed in Frostburg March 21st 
to fight the rulings of the public service com- 
mission against carrying their friends to and 
from work. 

The organization also decided to raise funds 
to defend any member who should be arrested 
on a charge of violating the ruling; to appeal 
the cases to the state court of appeals and 
to promote action for having the 1935 Legis- 


lature amend the auto risk act to permit such 
transportation. 

Approximately 150 delegates, representing 
several thousands of residents of communi- 
ties in Allegany county who are employed in 
Cumberland factories, met at the city hall in 
Frostburg for the purpose of forming the 
organization. 

The meeting was called to make plans for 
appealing the case of Mrs. Mary Koontz, of 
Mount Savage, in which she was ordered 
not to carry friends to Cumberland and back 
for pay. 


Michigan 


Snider Appointed Commissioner 


fy my M. Snider, Detroit attorney, has 
been appointed a member of the public 
utilities commission of Georgia by Governor 
Comstock. 

Snider was active in the governor’s 1930 
and 1932 campaigns. In 1932 he was an 
organizer of the Comstock for Governor Club 
which “drafted” the governor as a candidate 
for the Democratic nomination. 

It was the third appointment since the 
ousting of three Republican commissioners 
and the resignation of the other two. James 
B. Balch, former mayor of Kalamazoo, and 
Frank J. Sawyer, Grand Ledge farmer, are 
Governor Comstock’s other appointees. 

The governor announced that within a few 
weeks he will name an attorney and an en- 
gineer to succeed Commissioners Harold J. 
Waples and Robert H. Dunn, whose resigna- 
tions are acceptable at the governor’s pleasure. 


¥ 
Governor Asks Gas Survey 


AT toward making natural gas avail- 
able to “at least a million” residents of 


e 


Michigan, and at lower rates than those now 
prevailing, has been taken by the public utili- 
ties commission at the direction of Governor 
Comstock. 

The governor asked the commission to 
make an immediate investigation of Michigan 
natural gas resources. As the first step, the 
commission established an oil and gas division 
with Manfred K. Toeppen in charge at $6,000 
a year. 

“Tt seems to me that if the natural gas 
resources of this state are developed as rapid- 
ly as they should be, at least a million of 
our people should have the advantage of this 
service within the year and at much lower 
rates than now prevail where artificial gas 
is used,” Governor Comstock said in a written 
statement. 

Governor Comstock pointed out that esti- 
mates of Michigan’s gas reserves in proved 
areas vary widely. The geological survey di- 
vision of the Conservation Department says 
35 billion cubic feet, but private engineers 
have estimated the reserves at much higher 
figures. Some estimates have run as high 
as 150 billion cubic feet. This is partly due 
to the fact, the governor concedes, that the 
engineers did not agree on the definition of 
“reserves.” 


Munnesota 


Meet for Gas Compromise 


A* effort to effect a compromise between 
the city of Minneapolis and the Minne- 
apolis Gas Light Company in litigation over 
the gas rate began on March 19th with an 
executive conference between the gas company 
attorney and a subcommittee of the city 
council gas committee. 


The company has obtained a Federal in- 
junction temporarily restraining the city of 
Minneapolis from enforcing a rate ordinance 
adopted last fall which called for a 19.4 per 
cent rate cut. 

Both sides, faced with costly litigation over 
a permanent injunction, entered the confer- 
ence with hopes of a compromise, according 
to the Minneapolis Journal. 
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New Jersey 


To Introduce Utility Bills 
in Legislature 


| =e to give the public utilities com- 
mission power to fix temporary public 
utility rates, as well as extend its authority 
over intercompany transactions, was to have 
been introduced in the legislature on April 
2nd by Senator Richards. The measures, 
carrying out a program recommended by 
President Bacharach of the utilities commis- 
sion, were drafted by the legal staff of the 
commission. 

Two alternate bills are to be introduced 
concerning the fixing of temporary rates 
pending ultimate determination by the com- 
mission through hearings. One is modeled 
after the Illinois law of last year, the other 
after the Lehman bill in New York state. 


Another bill to be introduced will provide 
that no public utility may pay any dividends 
upon its common stock unless its earnings 
and earned surplus are sufficient to pay such 
dividends after proper reserves are set aside 
for the depreciation and other reserves, and 
without impairment of the company’s capital. 

The jurisdiction of the commission is ex- 
tended in another measure over contracts be- 
tween public utilities for the intersale of 
electricity ; over the acquirement of the stock 
of one public utility by another; over the 
investment or lending of the money of one 
public utility for the benefit of any person 
or corporation. 

Another measure provides for the appoint- 
ment of employees of the commission as ex- 
aminers, without extra compensation, to take 
testimony and make recommendations to the 
commission in various cases. 


@ 
New York 


Senate Votes Investigation of 
Public Utilities 


A BROAD general inquiry into the legislative 
activities of public utility corporations 
and other utility matters in the state was, 
on April llth, decided upon by the state 
senate, following the introduction before the 
Federal Trade Commission of letters between 
Senator Warren T. Thayer and officers of the 
Associated Gas & Electric Company and other 
evidence relating to New York legislators. 

Previously the senate had authorized the 
senate judiciary committee to investigate the 
Thayer letters. Governor Herbert H. Leh- 
man, however, demanded a wider scope for 
the investigators, and, it is stated by the 
press, exerted considerable pressure on the 
Democratic members of the senate to sup- 
port such a program. Similar pressure, it 
was reported, had been exerted by Republican 
State Chairman W. Kingsland Macy on Re- 
publican members. 

The inquiry now would include, according 
to the Rochester Democrat & Chronicle, the 
past, present, and future acts of any utility 
company, holding companies, subsidiaries, or 
any person affiliated with such companies at 
any time; the management, financing, opera- 
tion, and ownership of stock of any public 
utility ; the nature and extent of the influence 
exercised by such companies with respect to 
the election of public officers; the nature and 
extent of lobbying done by utility companies ; 
the public service commission; short selling 
of utility stock; lobbying in general. 


The investigation would be conducted by 
a joint legislative committee consisting of 
officers and members of both bodies of the 
legislature. An appropriation of $250,000 is 
called for. Action by the assembly was 
expected to be taken soon. 

The letters introduced before the Federal 
Trade Commission indicated that Senator 
Thayer had opposed public utility legislation 
which he considered detrimental, and that 
he had discussed his opposition to such legis- 
lation in correspondence with utility officials. 
They also indicated that he had used his 
influence in connection with an election in 
the village of Chateaugay, where there was 
a hot fight between utility companies to 
secure franchise rights. An electric plant 
which Mr. Thayer controlled had been sold 
to the Associated interests, and it was dis- 
covered that the franchise of the company 
had expired. Senator Thayer, therefore, did 
what he could to secure new franchise rights, 
and, according to the correspondence, sent 
his expense account to the new owners of 
the utility. . 


Bars Rehearing on Accounts 


seg companies failed on March 28th 
to get a rehearing in proceedings in 
which the A gem service commission directed 


them to set up a new uniform system of 
accounts “to inform the consuming public and 
stockholders of the true condition of their 


properties.” 
The new system requires that accounts for 
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operating property must be carried at original 
cost and that all classes of utilities use the 
“straight-line method in ascertaining the an- 
nual rate of depreciation” instead of the re- 
tirement reserve method which is now em- 
ployed. 

Adoption of the new system followed after 
many hearings on tentative drafts sent to all 
electric, gas, omnibus, and waterworks cor- 
porations and steam and street railroad cor- 


Committee to Investigate 
Utility Regulation 


A SPECIAL committee to investigate Ohio’s 
system of public utility regulation, its 
laws, and their administration has been ap- 
pointed by the Ohio State Bar Association 
with the advice and approval of Governor 
George White. The committee is to make 
a preliminary report at the annual meeting 
of the Ohio State Bar Association in July 
and a final report before the end of the 
year, together with its legislative recommen- 
dations. 

Members of the committee are as follows: 
Frank X. Schaut, chairman, Cleveland; 
Howell Wright, vice chairman, Cleveland; 
Hon. Murray Seasongood, Cincinnati; Joseph 
Thomas, Akron; Fred W. Warner, Marion; 
Hon. Smith W. Bennett, Columbus, and Pro- 
fessor Walter F. Brown, Toledo. 


porations. In denying the application, the 
commission stated that “it was not found 
that the companies have additional evidence 
which was not available at the time of the 
original hearings.” 

The commission pointed out that the new 
system will aid in estimating the fair value 
of the property for rate-making purposes 
and expedite the handling of petitions for 
additional capitalization. 


2 
Ohio 


e 


Utility Meter Tax Proposed 


HE Toledo city council is considering a 

proposal to place a monthly tax upon 
meters used in that city by public utility 
concerns. 

The plan was offered by Brandon Schnorf, 
an attorney, and Edward Chambers, a Toledo 
engineer. They asserted the proposal would 
net the city more than $1,000,000 a year for 
the next four years. 

In a tentative ordinance submitted to the 
council, the sponsors provided that the utili- 
ties could not pass the meter charge back to 
the customers in increased rates. The propo- 
sition was referred to the city law department. 

Schedules of charges proposed for gas 
meters would vary from 25 cents to $150 
per month. Meters to measure steam served 
to homes and other buildings would be 
charged for at rates ranging from $2.50 to 
$85 per month. 


Pennsylvania 


Utility Profits Limited 
to Six Per Cent 


CTING to limit public utility profits 
through rates reduced to fit the lower 
income of consumers, the public service com- 
mission announced on April 3rd that it would 
consider 6 per cent as a maximum fair re- 
turn to the companies “so long as the present 
economic conditions exist.” 
For many years the commission has allowed 
7 per cent as a fair return and has approved 
rates which would produce net earnings of 7 
per cent on the value of the companies’ prop- 
erties. 
High-earning companies which in 1933 
earned more than 6 per cent profit will be 
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called into conference with the commission 
in an effort to obtain voluntary rate cuts by 
the companies. If they refuse, the commis- 
sion has authority to start a rate suit against 
them of its own motion. 

Companies whose earnings during the de- 
pression years have failed to reach 6 per cent 
are to be exempt from requests to lower 
their rates to consumers. 

The utility corporations upon whom pres- 
sure will be brought will be selected from 
4,200 companies which have filed their 1933 
reports with the rate-fixing board. 

Officials of the commission described its 
action in seeking a sweeping downward re- 
vision of rates as the most “far-reaching and 
significant step” ever taken by the Pennsyl- 
vania Utility Control Board. 
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Tennessee 


Chattanooga Gets EHFA 


HATTANOOGA has been selected as head- 

quarters for the Electric Home and Farm 
Authority, David E. Lilienthal, its president 
and a director of the Tennessee Valley Au- 
thority, has announced. The EHFA was or- 
ganized to make electrical appliances avail- 
able to the residents of the Tennessee valley. 

“The EHFA technical committee already 
has approved types of electrical ranges, re- 
frigerators, and water heaters,” Mr. Lilien- 
thal said. “Some of these models will be 
ready for market soon.” 

The financial set-up of the EHFA has been 
completed with $1,000,000 capital from the 
PWA fund made available by executive order 
of the President. In addition to this, the 
EHFA has access to a credit of $10,000,000 
from the Reconstruction Finance Corporation. 


¥ 


Federal Trade Commission 
To Value Utility 


wo Federal Trade Commission investiga- 

tors are in Knoxville going over the 
books of the Tennessee Public Service Com- 
pany in an effort to determine the true value 
of the company’s property, it has been an- 
nounced by the . 

The Authority wants to buy the transmis- 
sion equipment of the company for the de- 
livery of Norris Dam power. If the com- 
pany does not sell, the city of Knoxville has 
PWA funds to build duplicate plants. 

“And if the deal does not go through 
soon, there will be two sets of electrical 
equipment,” David E. Lilienthal, one of the 


& 


directors of the TVA, is quoted as saying. 

He said that the Federal Trade Commis- 
sion had sent Walter Meleen and Melbourne 
C. Steele of its New York office to Knox- 
ville at the request of the TVA. 

“The investigation is being made, therefore, 
to help the TVA in determining what a fair 
price might be,” Lilienthal continued. “New 
capitalization appeared in the company in 
1930 when there was a merger and we are 
having a lot of difficulty in finding the prop- 
erty to account for this capitalization. 

“The investigation will determine to what 
extent there is water in the capitalization.” 

He said he believed the investigators would 
complete their studies within ten days and 
report back to the TVA, which then would 
continue its negotiations with the Tennessee 
Company. 

aa 


Memphis Seeks TVA Power 


DELEGATION Of Memphis officials, headed 

by Mayor Watkins Overton, was assured 
on March 30th by David E. Lilienthal, Ten- 
nessee Valley Authority director, that the 
West Tennessee city may be able to obtain 
TVA power from Muscle Shoals dam in the 
near future. 

Following a conference with Mr. Lilienthal, 
the Memphis mayor announced in a statement 
that “it is possible that Memphis may re- 
ceive power from the Tennessee Valley Au- 
thority” before the completion of the new 
Norris dam, scheduled sometime during 1936. 

David E. Lilienthal said after the confer- 
ence that a Memphis application for TVA 
power wuold be treated as a “special situa- 
tion.” 


Utah 


Fight Opens to Cut 
Power Rates 


A= step in the public utilities com- 
mission fight for lower power and light 
rates in Utah was taken on March 23rd when 
the commission prepared -to serve an order 
on the Utah Power & Light Company, direct- 
ing that they start an evaluation and inven- 
tory of all the property used and usable for 
public service in Utah. 

This order follows an action of the com- 
mission some months ago when on its own 
motion it initiated a complaint against the 
Utah Power & Light Company, charging that 
its rates were unjust, excessive, and discrim- 


inatory. No date has yet been set for the 
hearing because the commission still has be- 
fore it for consideration a decision on the 
application of the United States Army for 
lower rates. 

The army applied for a 10 per cent blanket 
reduction in rates, but at the close of the 
hearing in November, on the introduction of 
much evidence showing an inflation of capi- 
talization and fixed charges, the army asked 
for as much reduction as circumstances would 
justify. 

The commission’s recent order for a re- 
valuation of the Utah Power & Light Com- 
pany’s property is a formality necessary to 
complete any action taken against the com- 
pany. 
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Virginia 


Rate Petition Filed 


A* amended petition for an increase in 
rates under three schedules has been 
filed with the state corporation commission 
by the Virginia Electric and Power Company. 

The purpose of the petition, according to 
an official of the company, is to enable the 
company to distribute more equitably among 
consumers the added revenue it requested re- 
cently. 

The company’s rates were reduced on Janu- 
ary 16th. Then the general assembly in- 


creased the taxes of the company. The higher 
rates are asked in order to absorb these 
taxes, an official said. 

The amended petition, he explained, does 
not change the total amount of increased reve- 
nues originally sought, but distributes them 
somewhat differently among consumers. 

The new rates, if granted, will add approx- 
imately $170,000 a year to the income of 
the company. This is the amount of taxes 
added by the general assembly when it raised 
the levy on gross receipts from 1% to 3 
per cent. 


e 


Washington 


Revive Proposal to Cut 
City Light Rates 


EDUCTIONS in the domestic electric rates 

of the Seattle City Light Department 
are under consideration by members of the 
utilities and finance committees of the city 
council. It is a revival of a movement start- 
ed and abandoned five years ago. 

The cut, as proposed in the ordinance 
sponsored by Councilman Ralph D. Nichols, 
chairman of the finance committee, would 
drop to 5 cents per kilowatt hour the present 
54-cent rate on the first 40 kilowatt hours. 
It would cut to # of a cent per kilowatt 


hour the present 1l-cent rate in excess of 240 
kilowatt hours. 

It would mean an average saving of 174 
cents a month to City Light customers, or a 
total of $150,000 a year, Mr. Nichols said. 

Opposition to the ordinance developed when 
J. D. Ross, City Light superintendent, with 
the approval of the board of public works, 
sent to the council a letter he stated: 

“The rate reduction would be impractical 
under present conditions.” And added that 
the City Light is paying the city $136,000 a 
year occupation tax and it is “going in the 
hole” $61,000 a year in street lighting, the 
city budget falling that much under the actual 
cost. 


e 
West Virginia 


Senate and House Pass 
Revenue Bill 


HE state’s special revenue bill was passed 

by both houses of the legislature on 
March 23rd. With approval by the governor 
expected early the following week, the meas- 
ure, with its 2 per cent consumers’ sales tax 
and its 50 per cent increase in the surtaxes of 
utilities and other corporations, is to become 
effective on April Ist. 

In the house of delegates it was given 
51 votes—only 3 more than the necessary 
majority of the elected membership. Thirty- 
four members voted against it. Seven were 
absent and not voting and two were paired. 
It passed the senate, 22 to 5, with three 
absent and not voting. 

The “invisible government” of the “Kilo- 


watt Klan,” successor in control to the “Ku 
Klux Klan,” was charged by Rush D. Holt, 
house liberal, with the final authorship of the 
tax plan. Holt indicted the tax bill as “fal- 
lacious from a viewpoint of finance” and 
charged that many of the members would 
probably vote for it because they “want to 
get home.” 

“By the reduction of the increase in sur- 
taxes from 60 per cent to 50 per cent, the 
state will lose $1,400,000 in two years,” Holt 


said. 

“The telephone companies,” he continued, 
“have been excepted. I would like to know 
why, when the companies admit they save 
money under the revenue bill.” 

Holt cited the sales tax on gas, electricity 
and water that the house inserted by amend- 
ment and the deletion of each by the senate 
and the conference. 
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Commission Denies Severance Damages in Municipal 
Acquisition of Power Plant 











es highly controversial problem 
of whether or not a municipality 
purchasing a unit of a privately owned 
public utility need pay only for the 
part actually acquired, or should be 
responsible for “severance damages,” 
has been finally passed upon by the 
Wisconsin commission after agitation 
for several years in a number of cases. 

The order, as yet untested in the 
Wisconsin courts, was issued by the 
commission in determining the applica- 
tion of the village of Brooklyn to 
acquire a unit of the Wisconsin Power 
and Light Company’s system composed 
of 35 hydroelectric and 6 steam plants 
which was built up through purchase 
of many local utilities to serve 322 
central Wisconsin communities. 

The commission set $10,000 as the 
value of the Brooklyn plant, refusing 
to allow $116,188 originally claimed by 
the company or a revised claim of 
$56,106 as damage resulting to the bal- 
ance of the company’s property from 
the municipal acquisition. The com- 
mission’s order pointed out that the 
company “in effect insists that the vil- 
lage must pay for a part of the plant 
without getting it,” and the allowance 
of such severance damages would nul- 
lify the intention of the 1907 utility law 
designed to permit municipalities to 
purchase utilities serving them when the 
voters so desired. 


e 


The commission held that a munic- 
ipality has an elementary right to con- 
demn private property within its bor- 
ders for public use on payment of just 
compensation. It was conceded that 
the property need not coincide with the 
municipality’s legal boundaries and may 
include an office building needed for the 
utility business. Concerning the sever- 
ance damages, the commission order 
stated : 


It is manifest that the economic justifica- 
tion for the extensive development of trans- 
mission systems covering large sections of 
the state must be found in their ability 
to furnish wholesale energy to local utili- 
ties on a more advantageous basis than 
the local utility can supply its own needs 
for current by the building of local power 
plants. The large system will be 
compensated for the property taken over 
and will retain the patronage of the local 
utilities as power customers. . . The 
only conceivable claim for damage to the 
power system is not founded on physical 
injury, but on the theory that the company 
is losing a legal right to serve the Brooklyn 
utility and that the loss of this legal right 
may be followed by the actual loss of the 
business. 


There were twelve municipal acquisi- 
tion proceedings pending before the 
commission involving claims for sever- 
ance damages. It was expected that the 
commission order would ultimately be 
tested in the courts. Village of Brook- 
lyn v. Wisconsin Power & Light Co. 


Utility Held to Have Burden of Proof to Sustain 
General Rate Changes 


‘eae mere allegation by a utility that 
a proposed change in its rate struc- 
ture will result in a decrease rather than 
an increase for the majority of its con- 


sumers was held not to result in making 
parties who had filed complaints against 
such rates before the effective date 
thereof assume burden of proof of 
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showing that the proposed schedule is 
unreasonable, according to the Penn- 
sylvania Supreme Court. Article V, 
§ 4, of the Pennsylvania Public Serv- 
ice Company Law provides that “at any 
such hearing (regarding a proposed 
change of rates) involving any pro- 
posed increase in any rate, the burden 
of proof to show that such increased 
rate is just and reasonable shall be upon 
the public service company.” 

The Philadelphia Electric Company, 
in defending complaints against a pro- 
posed change of rates filed before the 
effective date thereof, conterided that 
the statutory provision did not apply 
where the change would have the gen- 
eral effect of reducing rates, although 
the utility admitted that the proposed 
schedule would in a limited number of 
cases result in increased rates. The 
company contended, therefore, that the 
burden of proof was upon the com- 
plainants rather than itself. This con- 
tention was sustained by the sitting 
commissioner but was overruled when 


the complainants appealed to the com- 
mission as a whole, on grounds that the 
company had admitted that the pro- 
posed tariffs would result in at least a 
limited number of increases. The com- 
mission ordered the Philadelphia Elec- 
tric Company to assume the burden of 
proof, whereupon the company filed a 
suit in court to restrain the commis- 
sion from enforcing its order as to the 
procedure. 

The supreme court, in sustaining the 
commission, held that the regulatory 
power of the commission to determine 
the validity of proposed rate changes 
when objections had been filed before 
the effective date thereof includes the 
right to determine which of the litigants 
would be required in the first instance 
to produce proof regarding the disputed 
issues. The commission was further 
held to have the power from the incep- 
tion of the proceedings to direct the 
procedure before it. Philadelphia Elec- 
1 ee v. Public Service Commission 
et al. 


e 


Hydro-power Competition with Fuel Generated Current 
Sustained in Pennsylvania 


A’ interesting development in the 
increasing economic conflict be- 
tween hydro-power generation and 
fuel-generated current arose in a deci- 
sion by the Pennsylvania Superior 
Court sustaining an order of the com- 
mission of that state which granted a 
certificate of convenience and necessity 
to a hydro-generating company in Penn- 
sylvania to furnish current through an 
arrangement with other electric com- 
panies, one of them located in the state 
of Maryland, to the Pennsylvania Rail- 
road Company pursuant to the latter’s 
program for electrifying its lines be- 
tween Washington, D. C., and New 
York city. 

The Pennsylvania Safe Harbor 
Water Power Company had previously 
been operating under a certificate limit- 
ing its output to certain electric utilities 
for resale to a limited classification of 


customers. This limitation had been in- 
serted in the certificate pursuant to an 
agreement with a local fuel generating 
company operating in that territory— 
the Pennsylvania Power and Light 
Company—and was construed by the 
court to mean that the hydro plant 
would be allowed to serve no new cus- 
tomers in the territory of the fuel gen- 
erating company without either the lat- 
ter’s consent or the approval of the 
commission. 

The hydro company applied to the 
commission for a modification of this 
limitation in order to serve the Penn- 
sylvania Railroad Company. The 
fuel generating company protested on 
grounds: (1) That the invasion of its 
territory was unwarranted; (2) that 
the proposed contract involving a Mary- 
land company would constitute a grant 
of authority to a foreign corporation to 
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Commission Denies Severance Damages in Municipal 
Acquisition of Power Plant 


‘Le highly controversial problem 
of whether or not a municipality 
purchasing a unit of a privately owned 
public utility need pay only for the 
part actually acquired, or should be 
responsible for “severance damages,” 
has been finally passed upon by the 
Wisconsin commission after agitation 
for several years in a number of cases. 

The order, as yet untested in the 
Wisconsin courts, was issued by the 
commission in determining the applica- 
tion of the village of Brooklyn to 
acquire a unit of the Wisconsin Power 
and Light Company’s system composed 
of 35 hydroelectric and 6 steam plants 
which was built up through purchase 
of many local utilities to serve 322 
central Wisconsin communities. 

The commission set $10,000 as the 
value of the Brooklyn plant, refusing 
to allow $116,188 originally claimed by 
the company or a revised claim of 
$56,106 as damage resulting to the bal- 
ance of the company’s property from 
the municipal acquisition. The com- 
mission’s order pointed out that the 
company “in effect insists that the vil- 
lage must pay for a part of the plant 
without getting it,” and the allowance 
of such severance damages would nul- 
lify the intention of the 1907 utility law 
designed to permit municipalities to 
purchase utilities serving them when the 
voters so desired. 
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The commission held that a munic- 
ipality has an elementary right to con- 
demn private property within its bor- 
ders for public use on payment of just 
compensation. It was conceded that 
the property need not coincide with the 
municipality’s legal boundaries and may 
include an office building needed for the 
utility business. Concerning the sever- 
ance damages, the commission order 


stated: 


It is manifest that the economic justifica- 
tion for the extensive development of trans- 
mission systems covering large sections of 
the state must be found in their ability 
to furnish wholesale energy to local utili- 
ties on a more advantageous basis 
the local utility can supply its own needs 
for current by the building of local power 
plants. The large system will be 
compensated for the property taken over 
and will retain the patronage of the local 
utilities as power customers. . . . The 
only conceivable claim for damage to the 
power system is not founded on physical 
injury, but on the theory that the company 
is losing a legal right to serve the Brooklyn 
utility and that the loss of this legal right 
may be followed by the actual loss of the 
business. 


There were twelve municipal acquisi- 
tion proceedings pending before the 
commission involving claims for sever- 
ance damages. It was expected that the 
commission order would ultimately be 
tested in the courts. Village of Brook- 
lyn v. Wisconsin Power & Light Co. 


Utility Held to Have Burden of Proof to Sustain 
General Rate Changes 


_ mere allegation by a utility that 
a proposed change in its rate struc- 
ture will result in a decrease rather than 
an increase for the majority of its con- 


sumers was held not to result in making 
parties who had filed complaints against 
such rates before the effective date 
thereof assume burden of proof of 
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showing that the proposed schedule is 
unreasonable, according to the Penn- 
sylvania Supreme Court. Article V, 
§ 4, of the Pennsylvania Public Serv- 
ice Company Law provides that “at any 
such hearing (regarding a proposed 
change of rates) involving any pro- 
posed increase in any rate, the burden 
of proof to show that such increased 
rate is just and reasonable shall be upon 
the public service company.” 

The Philadelphia Electric Company, 
in defending complaints against a pro- 
posed change of rates filed before the 
effective date thereof, conterided that 
the statutory provision did not apply 
where the change would have the gen- 
eral effect of reducing rates, although 
the utility admitted that the proposed 
schedule would in a limited number of 
cases result in increased rates. The 
company contended, therefore, that the 
burden of proof was upon the com- 
plainants rather than itself. This con- 
tention was sustained by the sitting 
commissioner but was overruled when 


the complainants appealed to the com- 
mission as a whole, on grounds that the 
company had admitted that the pro- 
posed tariffs would result in at least a 
limited number of increases. The com- 
mission ordered the Philadelphia Elec- 
tric Company to assume the burden of 
proof, whereupon the company filed a 
suit in court to restrain the commis- 
sion from enforcing its order as to the 
procedure. 

The supreme court, in sustaining the 
commission, held that the regulatory 
power of the commission to determine 
the validity of proposed rate changes 
when objections had been filed before 
the effective date thereof includes the 
right to determine which of the litigants 
would be required in the first instance 
to produce proof regarding the disputed 
issues. The commission was further 
held to have the power from the incep- 
tion of the proceedings to direct the 
procedure before it. Philadelphia Elec- 
a v. Public Service Commission 
et al. 


e 


Hydro-power Competition with Fuel Generated Current 
Sustained in Pennsylvania 


A%* interesting development in the 
increasing economic conflict be- 
tween hydro-power generation and 
fuel-generated current arose in a deci- 
sion by the Pennsylvania Superior 
Court sustaining an order of the com- 
mission of that state which granted a 
certificate of convenience and necessity 
to a hydro-generating company in Penn- 
sylvania to furnish current through an 
arrangement with other electric com- 
panies, one of them located in the state 
of Maryland, to the Pennsylvania Rail- 
road Company pursuant to the latter’s 
program for electrifying its lines be- 
tween Washington, D. C., and New 
York city. 

The Pennsylvania Safe Harbor 
Water Power Company had previously 
been operating under a certificate limit- 
ing its output to certain electric utilities 
for resale to a limited classification of 


customers. This limitation had been in- 
serted in the certificate pursuant to an 
agreement with a local fuel generating 
company operating in that territory— 
the Pennsylvania Power and Light 
Company—and was construed by the 
court to mean that the hydro plant 
would be allowed to serve no new cus- 
tomers in the territory of the fuel gen- 
erating company without either the lat- 
ter’s consent or the approval of the 
commission. 

The hydro company applied to the 
commission for a modification of this 
limitation in order to serve the Penn- 
sylvania Railroad Company. The 
fuel generating company protested on 
grounds: (1) That the invasion of its 
territory was unwarranted; (2) that 
the proposed contract involving a Mary- 
land company would constitute a grant 
of authority to a foreign corporation to 
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do business in Pennsylvania without ap- 
proval of the commission in violation 
of state law. The commission resolved 
both of these contentions against the 
fuel generating company. 

Upon appeal, the court held that it 
was within the sound discretion of the 
commission to permit the competition. 
The question of the fo.eign corporation 
doing business within the state with- 
out authority was held not to be before 
the court since the commission had not 
approved the contract but had merely 
granted authority to the Pennsylvania 
hydro. company to take on a new cus- 
tomer—an action of the commission 
which might be justified even if the con- 
tract were subsequently found to be 
illegal. 

One of the points made by the pro- 
testing utility was that it would make 


use of Pennsylvania anthracite—a para- 
mount industry of the state. The court 
stated that great as is the interest of 
the commonwealth in the promotion 
and encouragement of the anthracite 
coal industry, it cannot lawfully on that 
account discriminate against a hydro- 
electric plant built with its sanction at 
a cost of many millions of dollars 
which asks for authority to complete 
its equipment and use the product with- 
in its natural field. 

The court pointed out that the broad- 
er public interest in the service of the 
hydro plant had moved the public serv- 
ice commission to grant the authority 
sought, which was of sufficient weight 
to warrant the court sustaining the com- 
mission’s action. Pennsylvania Power 
& Light Co. v. Public Service Com- 
mission et al. 


e 


Solvent Utility Held Liable on Offer to Redeem Stock 


n 1931, an electric utility in New 

Jersey conducted a_ stock-selling 
campaign among its customers. In or- 
der to induce one of its customers to 
buy the stock, there was evidence that 
the company had made an oral agree- 
ment that it would redeem or repur- 
chase the stock under certain conditions. 
The customer who had purchased $3,000 
worth of the stock under such condi- 
tions subsequently demanded redemp- 
tion which the company refused. 

Upon suit in equity court on grounds 
of fraud, the consumer-customer al- 
leged and offered evidence that the 
agreement of redemption was false and 
fraudulent when made because the com- 
pany admitted it never had any inten- 
tion of purchasing the stock. The util- 
ity company defended the suit first on 
grounds that it was “ultra vires” ; that 
is to say, beyond its corporate powers 
to repurchase its own stock. The New 
Jersey Chancery Court, sustaining the 
suit, doubted that the utility was so 
limited by state law, but held that in 
any event a defense of ultra vires would 
not be allowed to defeat the ends of 


justice and work a legal wrong. Allow- 
ing a defense of ultra vires in the in- 
stant case, the court said, would result 
in the utility profiting by its own 
wrong. 

The company contended that the plea 
of ultra vires ought to prevail because 
of the fact that it was a public utility 
corporation with definite obligations to 
the public at large. The court over- 
ruled this contention, pointing out that 
there was no evidence that the utility’s 
ability to discharge its public debts was 
being impaired by the redemption of 
the plaintiff’s stock. The court stated: 


Nor should any different standard of 
honesty be applied to a public utility cor- 
poration than to an ordinary corporation 
or to an individual. 


The court also observed that in the 
instant case the rights of creditors were 
not involved since the utility company 
was solvent. 

The third defense offered by the util- 
ity was based on the fact that the writ- 
ten subscription agreement for the 
stock contained no stipulation for re- 
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purchase or redemption and that the 
proof of the oral agreement should not 
be admitted to vary the express terms 
of the contract. The court likewise 
overruled this contention, pointing out 
that the so-called “parol evidence rule” 
has been applied or disregarded in 


e 


Georgia Railroad Freight Reductions Restrained 


FEDERAL 3-judge court has made 
permanent an injunction restrain- 
ing an order of the Georgia commission 
reducing the 27 per cent freight rates 
on fertilizer shipments carried in intra- 
state commerce by the railroads of that 
state. The restraining order, filed by 
Federal Judge William H. Barrett, 
held that the reduction would prevent 
the railroads from receiving a fair re- 
turn on their investment and was there- 
fore contrary to law. The decision 
stated that “without exception the rail- 
roads in Georgia have in the past sev- 
eral years been unable to earn a return 
on their property, however modestly 
valued.” 
The court’s opinion pointed out that 


courts of equity as the ends of justice 
required. The court finally held that 
the complainant was entitled to relief 
whether as a matter of specific perform- 
ance or of rescission on grounds of 
fraud. Downs v. Jersey Central Power 
& Light Co. 


the commission had admitted that it had 
considered no facts to support the order 
other than the recitals in the opinion 
accompanying the order. The opinion 
of the public service commission was 
summarized by the Federal court as 
follows: 


Rates cannot lawfully go higher than the 
service is reasonably worth to the public 
requiring the service, even though the 
charge so limited would fail to produce a 
fair return to the carrier upon its invest- 
ment. 


In the opinion of the court, the de- 
cision said, “such a statement of law is 
unsound.” Georgia Central Railroad 
Co. et al. v. Georgia Public Service 
Commission. 


= 


Other Important Rulings 


HE North Dakota Supreme Court 

has sustained the ruling of the 
commission of that state acting pur- 
suant to a state law (Chap. 164, Session 
Laws 1933) requiring motor carriers 
to post a bond in the sum of $250 to 
guarantee payment by the carrier of 
all legal obligations incurred in connec- 
tion with the operation of its business. 
The court held that since under the 
statute the carrier’s surety could not be 
held for more than $250, there was no 
abuse on the part of the commission 
in requiring a specified form of bond 
and in refusing to accept a bond alleged 
by the carrier to be in substantial com- 
pliance with the statute. Rosedal v. 
Harding et al. 


The operator of a so-called “Safeway 


Travel Club” engaged in selling mem- 
bership in the “club” for certain motor 
transportation privileges through con- 
tact with various hotels, barber shops, 
and beauty parlors, was held by the 
California District Court of Appeals to 
be a motor carrier transportation agent 
within the meaning of a statute (Chap. 
638, Stat. 1931) requiring such agents 
to obtain a license from the state com- 
mission. The court further ruled that 
the repeal of a statute subsequent to the 
violation of which the defendant was 
convicted did not constitute a bar to 
punishment for such violation. People 
v. King et al. 


The United States Circuit Court of 
Appeals has held that a contract by an 
Iowa municipality—the town of Lenox 
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